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CIVIL LAW CLASSIFICATION OF DIGITAL CONTENT IN THE CONTEXT
OF HARMONIZATION OF UKRAINIAN LEGISLATION WITH
EUROPEAN UNION

Ixma Kozma®

Abstract

The digital transformation of modern society challenges raditional eivil law consiructs_formed in the context af
muaterial circulation. Digial content and digital services, dice o their infangible nature, require rew approaches
o thedr legal classifiearion. This smdy aralyses the civil law classifeation of digital cortenr in the context of the
harmionization of Ukrainia legislation with European Union low. Particular antention is paid to the provisions af
Dhirective (ELD 2009770 and its role in regudating digital content and digital services, The research methodology
5 hased on @ comparative legal analysis of the Civil Code of Ulraine and Exropean Union regiclatory frameworks
o identify mecessary legislative adaprations for the digital ecomowy. The paper alio examines the legal
relationship between wsers and digital platforms where personal data may funclion as o form of contracinl

Keywords: Digital conteny, Digital services, civil low, EU law, Ulrainien legistarion, digival econonmy.

Introduction

The digital transformation of the 21st century calls into question traditional civil law
constructs formed in the context of material circulation. The classic categories of “object,”
“property right,” and “service” demonstrate their institutional inability to fully cover digital
assels. Tradiional property profection mechamisms are unable to protect users in social

networks and strearming platforms, where access, rather than ownership, prevanls.

Digital content, characterized by its intangibility, non-rivalrous nature, and reproducibility,
does not fit into the classic model of substantive legal regulation, which canses legal uncertamty
for both digital businesses and consumers. In this context, the harmonization of Ukrainian
legislation with EU law within the framework of the Association Agreement and Ukraine's
integration into the Single Digital Market requires the implementation of the latest standards.
That is why the civil law classification of digital content should be based on Directive 20019770,
which creates a digital foundation for regulating modern digital services and ensures a balance

of interests between global platforms and end consumers.

" lst-year Master’s Smdent OF the Faculty of Law Yuriy Fedkovyeh Chernivisi Mational University Ulkraine;
Scientific Advisor: Oksana Kirivak PhD in Law, Associate Professor of the Department of Privat Law, Yuriy
Fedkovyeh Chernivisi Mational University
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1. Definition and Type of Digital Content under UE Law

The European Umon's modern digital law 15 based on a clear distinction between objects
according to their functional nature. The main regulatory instrument in this area 15 Directive
20197770, which was implemented into Ukraiman law in August 2023, This allowed Article
177 of the Civil Code of Ukraine to be supplemented with a new tvpe of object — “digital
objects” that can exist exclusively in a digital environment.! According to Article 179-1 of the
Civil Code of Ukmaine, a digital object 15 a good that is created and exists exclusively in a digital
environment and has property value. Digital object includes virtual assets, digital content, and
other goods to which the provisions of part one of this article apply. * Such regulation provides
grounds for applying a system of regulation of property nghts to digital objects.

An analysis of the Directive allows these objects to be classified according to several
criteria, The first 15 the functional nature of the object. According to Article 2 (paragraph 1) of
Directive 2009770, “digital content™ 15 defined as data that 15 produced and provided in digital
form. This term covers static objects: music files, e-books, videos, and software. However, for
modemn platforms, namely social media, the concept of “digital services™ 15 more relevant, as it
allows consumers not only o access data, but also o “create, process, store, or interact with
data.”™

The rapid evolution of digital technologies ofien outpaces formal legal definitions, creating
a pray area where some objects share charactenstics of both content and services. Therefore, a
fexible interpretation of these categories 15 essential to prevent legal gaps that could leave users

without adequate protection in emerging digital market

In addition, the duration of their provision plays an important role in distinguishing between
digital objects. The directive distinguishes between one-off supply, which 15 typical for static
content, such as downloading a single file, and continuous supply, during which the service is
provided for a certain peniod of time, requiring the provider to maintan its compliance and
functionality throughout the term of the contract. Thus, the clear distinetion between digital
content an services is not merely a theoretical exercise but a practical necessity for determining
the appropriate legal regime and the specific obligations of digital providers in a rapadly

evolving market.

! Civil Code of Ukraine2003
I Ihid
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2. Civil Law Qualification of Digital Content as an Object of Civil Rights

However, the Directive clearly states that its provisions shall in no way infnnge or affect
intelleciual property rights. Accordingly, digital objects of civil rights should be considered
taking into account their content and purpose of use in civil circulation, since current trends in
the legal regulation of ntangible assets in the digital environment suggest that digital objects
that have or may have property value can be traded as property, even though they are intangible

assets.?

The central problem of modern civil law is the distinetion between digital content as a static
result of intellectual activity and digital services as a dyvnamie fechnological process of its
provision and wse. Within the meaming of Article 2 of Directive 2009/770, digital content is data
that is produced and provided in digital form.* In this case, digital services are essentially a
functional environment. The difference lies in the scope of user nghts: in the case of content,
the consumer seeks 1o access specific information, while in the case of digital services, the

object of mterest is the ability to create, process, store, or interact with data.

An important step in Ukraimian legslaton was the recogmtion of digital objects specifically
through the category of “property™ This allows for the inclusion of objects that have property
value but lack physical substance, which correlates with the European concept of *“fair balance,™
where a legal mechanism 15 considered effective if it takes into account the imterests of both the
owner and the user: a mechanism is now deemed fair if it sets a fair balance between conflicting

interesis.”

This problem is most evident in the field of social networks, as such platforms combine the
creation of digital content by users with the provision of complex digital services for its
placement, processing, and distribution.

Using Instagram as an example, the difference between content and service becomes
apparent due to the duration and nature of the interaction. While a photo or video reel uploaded
by a user is an act of content creation, the functioning of the entire account with its reach
algorithms, interactive stories, and advertising tools 15 a continuous service. In this relationship,
the provider (Meta Platforms, Inc.) is obliged to ensure the proper functioning of the service
for the consumer. The integration of digital assets into the category of “property” reflects a shift

* Zozulyak O [., Maksyoiv L. {2024, p. 44.)
* Directive (EL 2009770 (2019)
* Sganga (2024, p.13)
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towards a more flexible civil law system that can adapt to technological progress without losing
its foundational principles of projection an stability.

3. Classification by the Nature of Consideration: Pavment vs Personal Data

According to Article 3(1) of Directive 2019770, digital content is also classified according
o the legal nature of the relationship regarding its provision. For example, the scope of the
Directive covers contracts where the consumer does not pay a monetary price but provides their
personal data.® In other words, the “data economy™ model is being legalized, where user
information 1s the actual equivalent of the value of a digital product. A striking example of such
a model 15 social networks and online platforms, where the user gains access to digital services
without monetary payment, but instead provides the provider with personal data that is wsed to

form advertismg algonthms and monetize the platform.

At the same time, we can conditionally distinguish between “active consumers™ (content
creators) and “passive” ones (viewers). Regardless of their role, the account 15 a complex digital
assel for them, access to which is paid for not with money, but with personal data. The user's
personal data, including information about their behavior on the platform, interests, and history
of interaction with content, is used to generate algorithmic recommendations and personalized

advertising, which 15 the main economic model] for the functioning of such services,

This approach allows us to consider the relationship between the platform and the user not
only through the prism of copyright, but also through the mechanisms of civil law protection of

consumer rights, which ensures stable access to digital content.

The recognition of social networks, such as Instagram, as a complex digital service raises
the ssue of remuneration for such relationships. A key aspect 15 the legahization of a model in
which personal data is a legitimate consideration. This aspect is being considered as part of the
implementation of the EU's Digital Single Market strategy and the EU4Digital imbative. In
addition, according to Article 3 {paragraph 1) of Directive 2019770, the scope of digital content
legislation covers contracts where the consumer does not pay a monetary price bul mstead

provides the supphier with their personal data.”

Thus, this approach by the European Umion allows relationships ansing from the use of
social networks, which at first glance appear to be free, to be classified as full-fledged civil law

® Directive (ELT) 2009/770 (2019)
* Directive (ELT) 2019/770 (2019)

L] |



relationships. In other words, the actual equivalent of the value of a digital product 15 the
provision of information about the user regarding their geolocation, preferences, inferaction
history, ete. This allows consumer protection tools to be activated, because if the data s
recogmized as payment, then the provider (e.g., Meta Platforms, Inc.) 15 legally responsible for
the compliance and functionality of the service. Ultimately. the conceptual shift forces a
reassessment of the “free” nature of digital services, highhighting that in the digital age, privacy
and personal information have become significant economic assets that deserve robust legal

safeguarding.
4. Legal Qualification of Click-Wrap Agreements in Digital Environment

The legal qualification of the procedure for a user to access digital content or a digital
service is an important aspect of the functioning of digital platforms. Such legal relations arise
through the conclusion of so-called click-wrap agreements, when the user confirms their
agreement with the terms of use of the service by clicking the “Accept” or “T agree™ button.

Furthermore, the standard nature of these agreements often places the consumer in a “ake
in or leave it”, which raises Important questions about the actual equality of the parties in digital
contracting. Thale the click-wrap format 15 efficient for mass-market services, the legal system
musl reman vigilant to ensure that such speed does not come at the expense of substantive

fairness and transparency.

In legal doctrine, such contracts are defined as a form of electrome agreement used i a
digital environment, in which the parties express their will through electronic action. It is
important that the user's method of sigmifying assent or rejection should be clear and
unambiguous. Examples include clicking a button or won containing the words of assent or

rejection or typing in the specified words of assent or rejection.®

At the same time, the problem with such agreements is related not only to the provision of
consent, but also to the scope of legal consequences that arise for the user after pressing the
confirmation button. The terms of use of digital services often contain provisions that determine
the procedure for resolving disputes, the applicable law, and junsdiction. In particular, the
doctrine emphasizes that such provisions are relatively automatic in the structure of the
contract: choice-of-forum clauses, as well as cholce-of-law clauses and arbitration agreements,

may be submitted to particular solutions differing from general trends. As a matter of fact, the

¥ Sanches Lorenzo (2021, p. 281).
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ancillary character of such clanses leads to therr autonomy and severability, so that they must
be considered as independent contracts within the main contract.” The challenge remains to
ensure that the speed and convenience of such digital agreements do not undermine the core

requirement of informed consent, which 15 essential for maintaining a far contraciual balance.
5. Directions for harmonization of Ukrainian Civil Legislation with EU Law

This qualification is particularly important in the process of Ukraine's European integration.
In the Ukramian legal field, this concept was enshrined in the Resolution of the Cabinet of
Ministers Mo. 774-r of September 5, 2023, which approved the list of indicators of the Digital
Economy and Society Index (DESI), which 15 a key tool for monitoring Ukraine's readiness for
the Single Digital Market." Harmonization in this area is understood as a process of purposeful
convergence of legal systems by eliminating contradictions between them and forming
minimum legal standards through the establishment of common legal principles, which
involves bringing the legislation of member states and non-member countries into line with the

requirements of international law on the basis of international treaties. !

Harmonization of legislation 15 a process of purposeful convergence of legal systems by
eliminating contradictions between them and forming minimum legal standards through the
establishment of common legal principles, which invelves bringing the legislation of member
states and non-member countries into ling with the requirements of international law on the
basis of international treaties. Such convergence in the field of digital services reguires not just
the mechanical implementation of European norms, but a profound adaptation of national civil
law institutions o the requirements of the digital era, based on the provisions of’ Directive (ELT)
2019770,

The central focus of the reform is to strengthen legal compatibility between the country and
the EU, which should ensure consumer access to high-quality digital services and stimulate the
development of the digital economy. At the current stage of the process of harmonizing
Ukrammian legislation with the norms of European Union law (EU), it can be stated that the main
focus s on legal relations that are regulated by EU Directives but remain unregulated under
current Ukrainian legiilnti:m.u Although the Law of Ukraine “On Digital Content and Dhigital
Services” already partially complies with European standards, it needs further adaptation in

¥ Sanches Lorenzo (2021, p. 267).

" Order of the Cabinet Ministers of Ukraine Mo, 774-r (2023).
! Parkhonenko (2002, p. 340-341).

i2 Valke {2024, p.86).
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terms of detailing the technical obligations of providers. In particular, it is critical to regulate
the obligation to provide updates to maintain the functionality and security of content, which is
currently not fully reflected in national legislation. In addition, there 15 msufficient
implementation of the “reasonable pernod™ principle, which in EU law 15 assessed objectively
depending on the nature of the digital product.

Al the same time, general consumer protection legislation also needs to be reformed (o ake
into account the specific nature of the digital environment. It 15 important to establish a habihty
mechanism in accordance with Directive (EU) 2009770 any compensation that the contractor
miust pay to the consumer as a result of a price reduction or withdrawal from the contract must
be made without undue delay and, in any case, within 14 dnys.'j This directly correlates with
the concept of a “fair balance,” as a legal mechamsm is considered effective only if it takes into

account the interests of both parties.

A separate challenge is the adaptation of the Digital Services Act {DSA), according to which
Internet platforms are also required o organize their interface in such a way that they can
comply with EU legislation on consumer and product safery.'® In this context, the elick-wrap
procedure must ensure that the user’s method of signifying assent or rejection 15 clear and
unambiguous.'® Active work on this compliance will contribute to the creation of favorable
conditions for the development of digital legal relations and accelerate Ukraine's integration
into the Single Digital Market. Thus, the recognition of personal data as a form of payment and
the harmomzation of procedures for joining services 15 a guarantes of effective protection of
the rights of subjects in modern civil circulation. Therefore, the suceess of Ukmine's integration
into the Single Digtal Market will depend on a balanced approach that combines strict

compliance with EU standards with a nuanced understanding of national legal tradition

Conclusion. The Role of Harmonization on Establishing a Unified Legal Regime for
Digital Ohjects

In conclusion, it should be noted that the development of the digital economy necessitates
a rethinking of traditional civil law categories formed within the framework of material
circulation. An analysis of the provisions of Directive (EU) 2009770 indicates the formation

1% Directive (ELT) 2009770 (2019)
" Walko (2024, p4R).
1% Banches Lorenzo (2021, p. 281).



of digital legal relations, within which digital content and digital services are considened as
independent objects of civil rnights.

The practice of modem digital platforms demonstrates the need for a clear distinction
between digital content as the result of the creation of digital content data and digital services
as the technological environment for their processing and distnbution. The example of social
networks shows that such platforms combine both elements, forming complex digital legal

relations between the user and the service provider.

In this context, further harmonization of Ukraman legslation with European Umon law
should be asimed not only at the formal implementation of the provisions of EU Directive
20197770, but alse at adapiing national civil law mstitutions to the specifics of the digital
environment. This approach will contribute to the formation of an effective legal regime for
digital objects, ensuring a balance of interests between users and providers of digtal services,

and the development of Ukraine's digital economy.
Bibliography

1. Civil Code of Ukraine, No. 435-1V (2003). https-/'zakon rada gov ua/laws/ show/435- 1 5#Text
2 Directive (EL) 201%770 of the European Parliament and of the Council of 20 May 2019 on
cerain aspects conceming contracts for the supply of digital content and digital services. (2019).

Official Jowrnal of the Evropean Union. https/eur-lex. curopa. ew'el/din 201 977 Koy ‘eng

£ Order of the Cabinet of Mimsters of Ukraine No 774-r "On approval of the list of ndicators of
the Digital Economy and Society Index (DESI) ", (20235).
https://zakon rada. gov.ua/laws'show 77420232001 Yol 0E Text

4. Parkhomenko MN.M.(2012). Harmonization of Ukminian legislation with European and
international law: methods, stages, types. Sowmal of Kviv University of Law, 1, 338343,

5. Sanchez Lorenzo, 5 A {2021). Justice, Trade, Secunty, and Individual Freedoms in the Digital
Society. In F. Esteban de la Rosa et al (Eds). Editorial Araneadi, S AU
https:/idigibug. ugr.es/bitstreamhandle 1048 1/7 1643 Separataba0Smxto %204 Y2 05%C3 YA In
chez20Loreno®20C apC3 %A Dtulo®e 207 . pdf?sequence= 1 s Allowed=y

fi. Sganga, C. {2024). The past, present and future of EL copyright flexibilities. fiC — International
Review  of  [mtellectual  Property  and  Competition  Law. 55(1),  5-36.
hitps:‘idoi org/ 101 007/540319-023-014] 3-9

1. Yalke L. A (2024) Harmonization of Ukrainian and EU legislation in the field of consumer
protection for digital services. Scientific Sulletin of Uzhhorod National University. Series: Law:
B6(2), 8590 https://doi.org/10.241 442 307-3323 2024 86.2.7

8. Zozulyak O, L, Maksymiv L. M.(2024) Dagital things as ohjects of civil nghis: updated regulatory
approaches. Law and Society, 6, 40-47. https:‘doiorg/ 1032842 20TE-3T36/ 2024 6.7

1355




