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Kpaiiniii II.I. JlronuHOomeHTPU3M B aAMiHicTpaTHBHOMY NpaBi KpaiH 3 TPHBAKYUMH
BilicbkkoBUMH KOHIikTaMu (Ha npukJaaai Ykpainu ta Jlepaxasu I3pains).

VY crarti 3po0iieHo cipoly AOCTIAUTH BIUIUB MapagurMU JIOJUHOLEHTPU3MY Ha aJMiHICTpaTHBHE
MpaBo y AepKaBax sIKi BeAyTh 00poThOy i3 KpaiHaMU-arpeCcopaMu sIKi CIPOBOKYBAJIU BiliCbKOB1 KOH(IIIKTH.
HoseneHo, mo Ykpaina Ta Jlepxasa I3pains, mompu pisHe reorpadiuHe po3TallyBaHHS, HEepeIyMOBU
3100yTTS HE3aJeXHOCTI Ta BIAMIHHOCTI NPaBOBUX CUCTEM € AEMOKpAaTHUYHUMU. BcTaHOBIEHO, IO
yKpalHChKE agMiHiCTpaTHBHE IPaBO, HABITh y MepioA i BOEHHOTO CTaHy, 3yMOBJICHOIO POCiliCBKUM
BTOPTHEHHSIM, TUHAMIYHO PO3BUBAETHCS Mijl BIUINBOM €BPOMEHCHKUX MPUHIUIIIB JOOPOTro BPsIAYBaHHS,
CHUCTEMOYTBOPIOIOYOT0 MPHUHIMILY MPaBOBIAJAS, PO3BUTKY 1HCTUTYTIB aJMiHICTPATUBHOTO IIpaBa sKi,
MepuIoYeproBo, 3abe3neduyTh peali3alilo mpaB Ta CBOOOJ JIIOAWHU. [3painbChke agMiHICTpaTUBHE
mpaBo nepelyBae Iij] BINIMBOM MOCTINHHOI 3arpo3u 3 00Ky JesKUX apaOChKUX KpaiH fKa OTpHUMaja Ha3By
«Apabo-i3painbceki BiliHUY», 3 BpaXyBaHHIM MOJOXKEHb 3aKOHOJABCTBA bputanchkoi iMmepii, okpeMux
pillleHb aMEpPHKAaHCBKUX Ta OPUTAHCBKHUX CYIIB Ta CyJ0BOMY aKTHBi3My cynaiB BepxoBHoro Cymy
I3painto. JloBeneHo, mapagurma JIOJUHOLEHTPU3MY 30epirae cBiif icTOTHHM BIJIMB HA aAMIHICTpPAaTUBHE
mpaBo B YkpaiHi Ta [lepxasi I3paine depe3 BCTaHOBIEHHS agMiHICTPaTUBHO-IPABOBUX MEXaHI3MiB
3a0e3meueHHs MpaB JIIOAWHM, pealizamii i iHTepeciB y myOIiuHO-NIPAaBOBUX BiTHOCHHAX 3 OpTaHaMu
myOmiuHoi Biagu. Beyneped BiAMIHHOCTI Yy MPaBOBOMY PEryNIOBaHHI IHCTUTYTIB agMiHICTPaTHUBHOIO
IpaBa, CHCTEMH HOPMAaTHUBHUX aKTiB, MicLs Ta POJIi BHIIUX CYIOBUX OPTaHiB, IPOCTEXKYETHCS BIIJIUB
JIONMHOIICHTPU3MY SIK BaKJIMBUN KOMIIOHEHT L0 POOUTH MOXIMBHM 3a0e3ledyBaTH HEOOXiTHHM
PiBEHb aIMiHICTPAaTUBHO-IIPABOBOTO PETYIIOBAHHS CYCHIIBHUX BITHOCHH MIX JIOJUHOIO Ta AEPKaBOIO.
VYkpaiHChKe Ta i3paiabChke 3aKOHOJABCTBO (DOPMYETHCS B yMOBaxX Jii CHeIialbHUX NMPaBOBUX PEXKUMIB
10 MOX€ IMPU3BOIUTH 10 0OMEXEeHHsI OKpeMHX Ipas i cBoOoa. Ha nmpuxiiagax okpeMux pillleHb CyIiB
VYkpainu Ta I3painio goBeneHO, IO Taki OOMEXEHHS MOXYTh BiJOyBaTHCh JMIIC 13 JOJAEP>KaHHSIM
MPUHINIY BEPXOBEHCTBA IIpaBa Ta MOT0 YacTHH, HAJEXHOI NMPaBOBOI NpOIENypH, TApaHTYBAHHSA Ta
3a0e3MeueHHs IpaBa Ha 3BEPHEHHS J0 CYIy 3a 3aXHCTOM IIPaB.

Ki1r040Bi cj10Ba: MIOMMHOIICHTPU3M; aIMiHICTpaTUBHE NPaBo; MyOIiyHa anqMiHicTpalis; YkpaiHa; [3pains.

Krainii P.I. Human-centricity in the administrative law of countries with ongoing military
conflicts (on the example of Ukraine and the State of Israel).

The article attempts to investigate the influence of the human-centricity paradigm on administrative
law in states struggling against aggressor countries that have provoked military conflicts. It is proved
that Ukraine and the State of Israel, despite their different geographical locations, backgrounds of
independence, and legal system differences, are democratic states. It is established that Ukrainian
administrative law, even during the period of martial law caused by the Russian invasion, is developing
dynamically under the influence of European principles of good governance, the system-forming
principle of the rule of law, and the development of administrative law institutions that primarily ensure
the realization of human rights and freedoms. Israeli administrative law is influenced by the constant
threat from certain Arab countries, known as the «Arab-Israeli wars,» taking into account the provisions
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of the British Empire legislation, specific decisions of American and British courts, and the judicial
activism of the Supreme Court of Israel.

It is proven that the human-centricity paradigm maintains its significant influence on administrative
law in Ukraine and the State of Israel through the establishment of administrative-legal mechanisms
for ensuring human rights and the realization of their interests in public-law relations with public
authorities. Despite differences in the legal regulation of administrative law institutions, systems of
normative acts, and the place and role of higher judicial bodies, the influence of human-centricity is
traced as a vital component that enables the necessary level of administrative-legal regulation of social
relations between the individual and the state. Ukrainian and Israeli legislation is formed under special
legal regimes, which may lead to the restriction of certain rights and freedoms. Based on examples
of specific court decisions in Ukraine and Israel, it is proven that such restrictions can only occur
in compliance with the principle of the rule of law and its components, due process of law, and the
guarantee of the right to judicial protection.

Key words: human-centricity; administrative law; public administration; Ukraine; Israel.

[MocTanoBka npo6jemu. [locTynanbHUI pO3BUTOK aJAMIHICTPATHBHOTO MPaBa, K 1 OyIb-IKOi 1HIIOT
rajysi mpasa, 3alie)KUTh BiJl PI3HOMaHITHUX (HaKTOpiB. YKpalHChbKE aaMiHICTpaTHBHE MpaBo, Gopmyro-
YHCh Y TOCUTH CKIATHUX YMOBaXx, 3 4aCOM OTPHMAJIO CBOE 30BHIIIHE BHpaXeHHS. Bpomomx meprrmx
POKIB HE3aJIEKHOCTI Jep>KaBU HEOOX1THO Oy0 chopMyaIOBaTH HOBY, BIIMIHHY BiJl PaJIsTHCHKOT, TOKTPH-
HYy aJIMiHICTpaTUBHOTO IpaBa. Xo4a Iie 3aBIaHHs, Ha MEePIINA OIS, He BUINIAIATI0 TAKIM CKJIaJTHUAM,
3MiHa OISR Ta PO3yMIHHS aIMiHICTPATHBHOTO MpaBa He SK raiysi, ska 3a0e3neuye QyHKIIIOHYBaHHS
OpraHiB BJIaJI YX MPUTATHSHHS 10 aIMIHICTPaTHBHOI BIAMOBIATBHOCTI, a K MyOJiYHO-CEPBICHOT TaITy-
31, IPOXOMIIa y MaJKuX AUCKycisx. HacmpaBai paasHCHKHIA HapaTHB 3aJIUIIABCS JOMIHYIOUAM Y HayIl
aJIMIHICTPAaTUBHOTO IpaBa TPUBAIHN Jac.

€BpoiHTETpaliifHAN TOCTYIl YKpaiHd KapJHHAIBHO 3MIHIOE SIK HAYKOBY NOKTPUHY, TaK 1 3aKOHOIAB-
ctBO. [TompH 11e i1e 3aTUIIaf0ThCsl MPUXUILHUKH aMIHICTPATHBHOTO MpaBa SK Taily3i MyOIivyHOTO IIpaBa,
sIKa BPETYJIbOBY€ BITHOCHHH Y cepi Jep:KaBHOTO yIpaBiiHHA. PocilicbKo-yKpaiHChbKa BiliHa KapIUHAIBHO
BIUIMHYJIA Ha BHYTPIITHBOAEPKABHI MPOIECH, YKpalHCEKE TPOMaTHCHKE CYCIIIBCTBO Ta OPTaHU IMyOJid-
HOI BIaan. BBeCHHS IPaBOBOTO PEXXUMY BOEHHOTO CTaHy, apajelbHUH Mpolec eBpormei3amii, o BILTH-
Ba€ Ha IHCTUTYTH, 3aKOHOIABCTBO Ta JOKTPHHY aIMIHICTPATHBHOTO MIPaBa, JIUIIE IOCHIIIO HEOOXIAHICTh
y 3a0€3MeUYCHHI aIMiHICTPATHBHO-IIPABOBUX MEXaHI3MIiB TapaHTyBaHHS MpaB i CBOOO JTFOIUHHU.

He3Bakaroun Ha mOCTIHUH aHaTi3 Ta IMIUIEMEHTALIl0 MO3UTUBHOTO MOCBIAY KpaiH €BpomeichKo-
ro Coro3y, BUKOHAHHS TOJIO)KEHb JOKYMEHTIB opraHiB €C y 4yacTHHI BIOCKOHAJICHHS 1HCTUTYTIB aJMi-
HICTPaTHBHOTO IpaBa, 11032 YBarokl BITYM3HSHUX JOCIITHHUKIB 3aJUIIAE€THCS TOCBII ITEMOKPATUIHIX
KpaiH, sIKi B yMOBax 30pOWHHMX KOH(QUIIKTIB, [0 TPUBAIOTh, CIPOMOIJIUCH HE JIMIIE BU3HAYUTH aJIMiHi-
CTpPaTUBHO-TIPABOBI MEXaHi3MH peaizallii mpas i CBOOO JIOJAWHY, a ¥ HAJIArOIUTH AiSUTbHICT OpraHiB
myOTiYHOT BIIaJy B yMOBaX BOEHHOTO CTaHy, 3a0€3MEYHUTH JOCTYII A0 IyOIigHOl CoTyk0HU Ta rapaHTyBaTu
MpaBo Ha CyIOBU 3aXUCT. Takow AepxkaBoro € [3painb.

He3Bakaroun Ha BKpail CKIaIHy MDKHAPOAHY CUTYAIil0, sIKa CKJIANach 10 3aBepuieHHIo Jpyroi cBi-
TOBOT BiliHH, Ti IepaBHI Jisfdi Ta i3paiIbChbKUN Hapox 00’ €aHATNCH HABKOJO CIUIBHOI i71ei CTBOPEHHS
HEe3aJIe)KHOI JepiKaBU Ta peanidyBanu ii. 3a Ile BOHM 3aIUIaTIIIM TUM, IO 3 CaMOI0 IIOYaTKy MPOTo-
JoWIeHHsT He3anexkHoCTI y 1948 poui Jepxkasa I[3paine mocTiitHO mepeOyBae min 3arpo30i0 4eproBoi
BiliHW. BHKOPHUCTABIIN MONEPEIHIO MiISUTbHICT MPABHUKIB OPUTAHCHKOTO MEPiOAy Ta JOJAABIIU SKICHY
IOPUANYHY OCBITY, IKY FOPUCTH OTpUMaIH y kpainax Cxinmnoi €Bpomnu, Himeuunni, Benukiii bpuranii ta
Cromyuennx llltaTax AMepuKH, i3pailbchka AepiKaBa CTBOPUIIA YHIKAIBHY IIPAaBOBY CHCTEMY, SIKA M€
OKpeMi O3HAaKH aHTIIOCAKCOHCHKOI Ta KOHTHHEHTAJIHHOI NMPAaBOBUX ciMmeil. BogHowyac agMinicTpaTHBHE
MPaBO MOEIHYE OKPEMi TTOJI0KECHHS 3aKOHOJABCTBA iAMAaHIATHOTO IEPiOAY, sIKe JOMOBHIOETHCS HOpMa-
TUBHUMU akTamu KHecety Ta pimeHHsmu Bepxosnoro Cyny I3painto.

Hagiths B ymoBax 30poifHHMX KOH(IIKTIB, IO TPHUBAIOTh, i3paillbChka AepiKaBa HE JHIIE 3a0e3meuye
JIOJepKaHHS TpaB i CBOOON JIFOAMHY, a i HAa HAJCKHOMY PiBHI HiATpUMYye (QYHKIIOHYBaHHS CHCTEMU
oprauiB myOaiqHOi Bianu. Y 000X MPUKJIAAax, Ha HAIy JYMKY, OHUM 13 BOXKIUBUX (DAKTOPIB, SIKi BILIH-
BalOTh Ha PO3BUTOK aIMiHICTPATHBHOTO MpaBa 3a TAKKUM BEKTOPOM, € JIOAHHOIICHTPU3M.

CraH onpaunioBaHHA npodjeMaTuku. TeopeTHyuHi Ta NPUKIAJHI aCMIEKTH TOCIIIKEHHS PO3BUTKY
aJIMIHICTpPaTUBHOTO NpaBa B Ykpaiui Ta Jlepxasi [3painp mig BIUIMBOM JIOOUHOLEHTPU3MY CHCTEMHO
HE TPOBOIWINCH. [3pailIbChKi JOCIITHUKHA 30CEPEIKYIOTh CBOIO yBary Ha mpoOJieMi BiICYTHOCTI €IH-
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Hoi mucaHoi KoHCTUTYIII1, BIUIMBY aMEpHKAaHCHKOT IOKTPUHU Ta MPAKTUKH aIMIHICTPAaTHBHOTO TpaBa
yepe3 pimenHs BepxosHoro Cyny CIIA, HeoOXiTHOCTI BIOCKOHAJCHHS 3aKOHOMABCTBA y cdepi my-
OmigHO1 ciyx0u Tomo. Cepesl HAyKOBIIIB, IPAKTHKIB Ta CYIJiB, sIKi aKTUBHO MyONIKYIOTh pe3yIbTaTH
JIOCIIKCHD y 13paillbChKUX, OPUTAHCHKUX Ta aMEPHUKAHCHKHUX MPaBHUYHX JKypHajaX Ha TEMAaTHKY aj-
MIHICTPaTUBHOTO TpaBa MokeMmo Bwaumatu npami I. Tansaypa, 11I. Heranbsxy, S. Po3nas, JI. Bonax,
V. Anina, I1. Jlaxas, A. lllunapa, b. Menina, J[. bapak-Epes, 1. 3amipa, A. bapaka, M. Illamrapa Ta
iHmuX. OCOOIMBOCTI PO3BUTKY aJMIHICTPATUBHOIO MpaBa YKpaiHU Ta HOTO iHCTUTYTIB Kpi3h MPHU3IMY
JIOAUHOIICHTPU3MY Cepell BITYM3HSIHUX TOCIITHUKIB 37ilicHIoOBaIu B.b. ABep’sHos, B.I1. Tumomyxk,
I.B. boiiko, I.B. Kosbac, B.K. Konmnakos, T.O. Koigomoens, O.B. Conosiiosa, H.C. ®enopyk, O.P. Pagu-
IIeBCHKA Ta 1HIII.

MeTo10 cTATTi € BUBHAYCHHS aKTyaJIbHOTO CTaHy PO3BUTKY aIMiHICTPAaTHBHOTO IpaBa B YKpaiHi Ta
[3paini mij BIUIMBOM JIOAMHOLICHTPHCTCHKOT mapanurMu. Ha npukiiani yKpaiHChKOTO Ta i3pailbChbKOro
aJIMIHICTPAaTHBHOTO MpaBa MOKHA BCTAHOBUTH CITUIBHI PUCH SKI MOXYTh OYTH BUKOPUCTAHI JUISI BIIOCKO-
HaJICHHS 3aKOHOJABCTBA y il cdepi. 3 oMy Ha BKpald MUPOKY TEMY JOCIIKSHHS, MU 3YITHHUMOCH
Ha OKpeMHUX (pakTopax siKi BIUIMBAIOTh Ha PO3BUTOK aJIMiHICTPATHMBHOTO IMpaBa, KIFOYOBUM 3 SKHX €
BEPXOBEHCTBO IIpaBa Ta 3a0e3MeueHHs MMpaBa Ha JOCTYI A0 CYLy y CIpaBax IIOJ0 OCKap>KeHHS il 9u
0e3isITbHOCTI opraHiB MyOmiuHOl Biaan. KpiM 1boro, B Mexax JOCIIDKSHHS, IPOBEACHO aHali3 CyIo-
Boi npakTuku BepxoBHoro Cyny Ta BepxoBHoro cymy I3paiito 1momo 3aXucTy mpas i ¢cBoOO JIIOIUHU Y
MyOJIYHO-TIPABOBUX CIIOpax 3a y4acTi OpraHiB myOIigHOT BIIaIH.

Buxaax ocHoBHOro marepiajy. HeMoX/HBO BHPOOUTH €JUHUN Ta yHIBEpCAIbHHI HAYKOBHH 1H-
CTpYMEHTapiil I JOCHiIKeHHs OyIb-SKOTO SBHINA, 0COONHMBO TAKOrO CKJIAJHOTO, SIK MPaBo. Moro
MPUPOJIa TICHO MOB’s3aHa 13 CYCIIBCTBOM, SKE MPOIYKYE BITHOCHHHU MiX 1HJHMBIJaMH, SIKi HEOOXiTHO
BperymoBard. [Ipu oMY BaXXIMBUMH €JIEMEHTAMH € MOPAJh Ta CIIPaBEANIUBICTh. JlepkaBa y IIbOMY BH-
MaJKy BUKOHYE JOMOMIKHY POJh HNUIIXOM (OpMyBaHHSI HOPMATHBHHX MEX MOBEAIHKHU Cy0’€KTIB, sIKi €
YaCTUHOIO BifMOBIAHOTO cycminbeTa. Tak MpaBo TIyMaYUThCs HPUPOAHO-IPABOBOIO IIKOJIO0. 11 aHTH-
O] — MO3UTHUBICTCHKA MPaBOBa MIKOJIA, SIKa JOCIIPKYE MPABO JHUIIE Yepe3 MPU3MY TOTO, IO 3aKPIIICHO
Yy 3aKOHOJIABCTBI Ta CYIOBHX PIlICHHAX, 0€3 BILNIUBY CYCIIHCTBA.

IHII MIX0 U TaKOXK MAKOTh SIK CBOTX MPUXMIBHUKIB, TaK 1 KpUTUKIB. Uepes 1ie 1o CciiKeHHS HAyKOB-
ISIMH TOTO YH 1HIIOTO SBUIIA 0e3MocepeHbO 3aJeKHUTh BiJl METOJOJIOTIYHOTO THCTPYMEHTAPiI0, AKUI
BOHU 00mpatoTh. CTaH pO3BUTKY CYCHUILCTBA i JepKaBU BIUIMBA€E HA PO3BUTOK aIMiHICTPATHBHOTO TIpa-
Ba, [0 0OYMOBIIOETHCS HU3KOIO pakTopiB. OmocepeAKOBaHOTO BILTUBY 3a3Ha€ 1 HayKoBa cdepa, apke B
il HAayKOBOMY 00Iry IIOYHHAOTH 3’ SIBIATHCS HOBI BU3HAYCHHS, IIOHATTS Ta KOHICIIIIi.

JokTpruHa agMiHICTPAaTHBHOTO IpaBa, OyIydH TiCHO IOB’S3aHOIO0 3 MPAKTHKOIO MMPaBO3aCTOCYBaH-
HS Ta JOCIIDKEHHAM 3apyOi’KHOTO JOCBIYy PO3BHUTKY Ili€i raiysi, Hamaraetbcs GopMyBaTH 4iTKi Mpo-
MO3HMIIIT JUTS BUPIIICHHS BIAMOBIMHUX NMPOOJIEeMHHUX acnekTiB. e mpu3BoauTh 10 GopMyBaHHS HOBOTO
MOHATIHHO-KATeropiaJIbHOrO arapary, BBEJACHHS HOBHUX IHCTHUTYTIB aJIMIHICTPAaTUBHOTO IpaBa, 3MiHU
MiIXOIB JIO paHile, 31aBajgocs 0, He3MIHHHMX MOMVIAIIB HA Ti YK IHINI acIEKTH B MeXax Iiel ramysi
myOmidHOTO TIpaBa. Y IBOMY CEHCI MM BHKOPHUCTOBYBATHMEMO IOHSTTS «IIapagurMay, o HOTo yBiB
T. Kyn y cBofiif Binomiit mpami « CTpyKTypa HayKOBHX PEBOJIOIII, SIK «... BU3HAHI BCiMa HAyKOB1 JOCST-
HEHH;, IO MPOTATOM MEBHOTO Yacy Aal0Th MOACIHb IMOCTAaHOBKH MPOOIEeM 1 IXHIX pO3B’s30K HAyKOBOMY
cmiBToBapucTBY» [1, ¢. 13].

Po3BHTOK amMiHICTpaTHBHOIO MpaBa Ta HOTO CyYacHUH CTaH 3yMOBICHI He JHIIE 3a0e3IMeUeHHIM
(YHKIIOHYBAaHHS CHCTEMH OPraHiB IMyOJIIYHOI BJIaJIM, @ i CTBOPCHHAM HEOOXIMHUX MEXaHI3MiB y ITy-
ONIYHO-TIPaBOBHX BIJHOCHHAX MIX JIIONMUHOIO Ta JEPKaBOIO, J¢ MEpIlii HaZaBaTHUMETHCS HaJICKHUN
3aXMCT SK BiJl HEMIPABOMIPHOI MOBEIIHKU MOCATOBUX 0Ci0, TaK 1 MOXJIMBICTh 3aXMCTHTH CBOI Mpapa y
03acyI0BOMY Ta CyIOBOMY mopsakax. lle € BHpa3oM YHHHOI JIFOAMHONEHTPHUCTCHKOI MapagurMu. Y
IbOMY CEHCI aIMiHICTpaTHBHE MpaBo YKpainu Ta [3painro MaroTh MOAiOHI pUCH.

Sk coymHo 3ayBaxye HOposchka B.B., «TromuHOLEHTPU3M — II¢ KOHLEIIiSA, M0 aKICHTYETHCS Ha
LEHTPaJbHOMY 3HAa4€HH1 JIOAMHU B Pi3HUX c(epax CycHibCTBa, BKIIOYAIOUU MyOIidHEe yHpaBIiHHI»
[2, c. 96]. Tepuymak M.M. Haroiomrye Ha KIIOUYOBIH poIIi TIOAWHOICHTPU3MY K OCHOBH JJIsl OHOBJICH-
HsI TEPMIHOJIOTIYHOTO amapary aJMiHICTPaTUBHOTO mpasa. [lapajenbHo i3 [UM AMHAMIYHUN PO3BHTOK
aJIMIHICTPAaTUBHOTO 3aKOHOJABCTBA 3yMOBIIIOE HEOOXiIHICTh AETAIILHOTO BHBYCHHS HOBUX MOHSITH, Ka-
Teropiii, MexaHi3miB To1o. Kareropii «agmMiHicTpaTHBHA MOCIIYTay, «EJIEKTPOHHA MOCIyray, «yoaidyHa
Mociyra», «nojileiicbka nmociyray, «uu@posizanis» yBiHLIUIM B MaTepilo aaMiHICTpaTUBHO-IIPaBOBOI
HayKH, 110 HE B OCTAaHHIO Yepry MOB’A3aH0 3 €BPOIHTErpaliiHUM KypcoM Hauioi aepxasu [3, c. 136].
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Kosbac I.B. Ta KoBans B.O. po3nisiiaroTs BIUTUB JIFOAWHOIEHTPU3MY B IPAKTUYHIN TUTONITMHI aJMiHi-
CTPATUBHOTO IpaBa uyepe3 IHCTUTYT MyONiuyHuX mociyr. Ha qyMKy HayKOBIIiB, TaKi TIOCIYTH € BPETyiIbo-
BaHOIO Ha ITJICTaBl 3aKOHY AISIbHICTIO JIMiHICTPATUBHHUX OPTaHIB 1 MOJATAIOTh y HAIAHHI HEMaHHOBUX
MOCIyT KOHKPETHIH 0co01 y pa3i BUSABICHHS HEIO BIIMOBIIHOTO HaMmipy. Taka HisJbHICTh CIpsIMOBaHa
BUKJIIOYHO Ha pealizallifo npas Gi3HIHUX Ta IPUANIHHEX 0cib [4, c. 241].

Ha 3akoHOmaBYOMY piBHI TOJIOKEHHS, SKi 3aKPITUTIOIOTH JTIOAMHOICHTPUCTCHKY apaJUTrMy, MICTATh-
Cs y HU3IIl HOpMaTHBHUX akTiB. Jlo HuX Hasexkath KoHctutynis Ykpaiau (ct. 3), Konnenmis anMinicTpa-
tuBHOI pepopmu, 3akonn Ykpainu «[Ipo anMiHicTpaTHUBHI MocayTu», «IIpo aaMiHICTpaTHBHY MPOIELy-
py», «IIpo eJeKTpOHHY 1IEeHTH(IKAIIII0 Ta eIESKTPOHHI TOBIpYi MOCIYTH» TOMIO.

Hwuska HOpMaTHBHO-TIPABOBHX aKTiB, SKi BPET'yJIbOBYIOTh ITyOJIiYHO-TIPABOBI BiJIHOCHHH MIX JIFOITU-
HOIO Ta JIepKaBow y cepax A0CTymy A0 MyOaivyHOT CIIy)OH, rOCTIOAapChKOT MisSUTBHOCTI, JTiIeH31HHOT
JUSITBHOCT1, MICTUTh OKpPEMI MOJIOKECHHSI, SIKI HaJTAI0Th 0CO01 KOMIUICKC MPaB Ta 000B’A3KIB JJIs 3aXHUCTY
BiJl MOXKJIMBOi HEMPABOMIPHOT MOBEMIHKHA KOHKPETHOT mocaaoBoi ocoou. [IpuidHATTS B Hamiid aepkaBi
3akony Ykpainu «IIpo agMiHICTpaTHBHY MPOIEAYPY» € IIe OMHUM IIATBEPIKEHHSIM BaXXJIMBOCTI 3MiHU
MicCIIsl Ta poyti 0COOM K y4acHHKa y BIIHOCHHAX 3 aJIMiHICTpaTMBHUM opraHoM. Hampwukian, nepepa-
XOBaHI y 3raJJaHoMy HOPMAaTHBHOMY aKTi MPUHIMIIK aJMiHICTPATHBHOI MPOLEIYyPH YiTKO BimoOpaxa-
FOTh JIFOIMHOIEHTPUCTCHKY CIIPsIMOBaHIcTh AepkaBu [S]. Came 3 ix 1onmoMororw ocoda Ta BIAMOBIAHUI
MpeACTABHHUK aMiHICTPATHBHOTO OPTaHy OTPUMYIOTh YiTKHH adTOPUTM Jiil y CHTYyallii, sKa BUMarae He
nunie GopMaIbHOTO BUPIIICHHS TOTO Y 1HINOTO IMUTAaHHSA, a W 3aJyYeHHs IHIIUX YYaCHUKIB, 310paHHs
BIATIOBITHUX MaTepialiiB JJIsi TOBHOTO Ta BCEOIYHOTO PO3IIISAAY CIIPaBH.

BruiB JIFOIMHONIEHTPU3MY CIIOCTEPITAETHCS 1 B IAPUHI aIMiHICTPATHBHO-ACIIKTHOTO 3aKOHOIaBCTBA.
Hespaxaroun Ha Te, mo ynaHAN Komeke Ykpainu mpo aaMiHICTpaTHBHI HpaBOIOPYIICHHS HE BiAIOBiTa€e
aKTyaJIbHUM BHKIIMKAaM CHOTOACHHS Ta IIOBHOIO MIPOIO CYIIepPEYUTh €BpPOIHTErpaIiifHOMy Iporecy, Ha-
MpaIfoBaHHs HOBOTO HOPMATHBHOTO aKTa y Iii cdepi MOKH 110 He 3aBepiieHe. BinxmosinHo no Konmenmii
pedopMyBaHHS 3aKOHOJABCTBA YKpAiHU MPO aMiHICTPATHBHY BiAMOBIIATbHICTh, OCHOBHUN BEKTOP 3MiH
IHCTHTYTy aIMIiHICTPaTHBHO-ICIIKTHOTO 3aKOHOJABCTBA MMOBHHEH (HOPMYBATHCS HABKOJIO TapaHTYBaHHSI
OCHOBOITOJIOKHHUX TPaB i CBOOO/I JIFOIMHHM, 3a0e3eueHHs peai3allii MPUHIMITIB PIBHOCTI Tepe] 3aKOHOM,
MPE3yMITIIT HEBUHYBATOCTI, HEBIIBOPOTHOCTI BiAMOBINATBLHOCTI 32 BUYMHEHHS aJMIHICTPATUBHUX MPO-
CTYIIKIB, TIOBArd JO JIFOJCHKOI TITHOCTI Ta IHIWBIyai3allii aAMiHICTPaTHBHOTO CTATHCHHS.

Konmemnmist HacaMmepen cpsiMoBaHa Ha 3a0€3MEUCHHAS OCHOBOIOIOKHUX MPaB i CBOOO JIOIMHH Y
BKazaHii chepi, ehpeKTUBHUN 3aXHCT BCTAHOBJICHOTO MOPSJKY MyOJiYHOTO YIPABIIHHS BiJl MPOTHIIPAB-
HUX TIOCATaHb HAa OCHOBI TaKWX MPHHIUIIB, SK PIBHICTh MEpel 3aKOHOM, IPE3yMIIlis HEBUHYBATOCTI,
HEBIJIBOPOTHICTh BiJIMOBIMAJILHOCTI 32 BUMHEHHS aMIHICTPAaTUBHUX MPOCTYIKIB, 1HAMBITyani3amis aji-
MIHICTPATUBHOTO CTATHEHHS Ta IMOBara J10 JIFJAChKOI MaHOCTI [6].

VY npoekrti Komekcy mpo aaMiHiCTpaTHBHI MPOCTYNKH BHIIEIEpEpaxoBaHi MPUHIUIN CHOPMYIIBO-
BaHI B OKPEMHUX CTaTTAX, sKi 00’enanani y [maBi 3 «IIpuHOMIM BiAMOBIAAIBHOCTI 3a aaMiHICTpPATHB-
Hi mpocTynkuy. Tak, MPUHITUI BEpPXOBEHCTBA IpaBa Cc(HOPMYIHOBAHHI BiIMOBITHO A0 MOJOXKEHb CT. 3
Koncturymii YkpaiHu Ta KOHCTUTYIIITHOIO IPHHIUITY BpaxXyBaHHS pillleHb €BPOIEHCHKOTO Cyay 3 IpaB
TMIONWHU: «... 0c00a, if mpaBa i cBOOOIN BH3HAIOTHCS HAMBUINMMU IIIHHOCTSMH Ta BH3HAYAIOTh 3MICT i
CIPSMOBAaHICTh AISUIBHOCTI JEPKaBH; ... Y MPOBAKCHHI Y CIpaBi MpoO aaMiHICTPAaTHBHUN MPOCTYIIOK
BEPXOBEHCTBO IIPaBa 3aCTOCOBYETHCA 3 YPAaXyBaHHSIM IMPAKTUKH €BPOMEUCHKOTO CYAY 3 IPAaB JIFOIIHI
[7]. om0 mpUHIMIHM TaKOK MAlOTh YiTKi BU3HAYCHHS Ta € BHPa30M JIIOAHMHOIECHTPHU3MY B aaMiHICTpa-
THBHOMY TIpaBi.

Kpim 1iporo, 3Bakaroyu Ha JHHAMIYHI 3MiHH, 10 BiAOYBAIOTHCS y MyOaiYHO-MPABOBUX BiTHOCHHAX,
SIKI PeTyTIOIOTHCS HOPMaMHU aIMiHICTPAaTUBHOTO IMpaBa, B)KIMBE MicIle Y 3a0€3MeUeHHI MpaB i cBOO0A
JIIOJIMHU TIOCIJIa€ MEXaHI3M CYJJOBOTO 3aXHUCTY, SKUU 3MIHCHIOETHCS aIMIHICTPATUBHUMH cyaaMH. [lisiib-
HicTh BepxoBHoro Cyny sk HaiBHUIIOTO CYIOBOTO OpraHy B CHCTEMI 3arajbHHUX CYHiB YKpaiHH TaKoX
Ma€ Ba)KJIMBE 3HaueHHA. CaMme MpaBOBI MO3UIIii, SKi GOPMYIOTECS IiJ Yac PO3MISIAY ITyOIiYHO-IIPaBO-
BHX CIIOPiB, JOMOMAaraloTh YCYHYTH CYNEPEYHOCT] MiXkK IPABOBHMH HOPMaMH Ta BUSBUTHU MPOTATIHHH Y
MPaBOBOMY peryntoBanHi. [ 3a0e3eueHHS HAJIGKHOTO 3aXUCTY MPaB JIOAWHH, 3-TOMIXK 1HITHX MPHH-
LUIIIB, CyA 3aCTOCOBY€E MIPHHIIMII BEPXOBCHCTBA MpaBa. Bignmosigno 1o 4.4. 1 Tta 2 ct. 6 Komekcy anmiHi-
CTpaTUBHOTO cyqounHcTBa YKpainu (mani — KAC VYkpainu), 3ragyBaHuil NIPUHIMUII MOJISATA€E y BU3HAHHI
JIIOAWHHY, 11 mpaB Ta cB0OOA HAWBHUIIKMMHU LIHHOCTAMM, K BUSHAYAIOTh 3MICT Ta COPSIMOBAHICTh JisJib-
HOCTI AepkaBu. [lopsia 3 HUM Cyn Iifg yac po3misay KOHKPETHOI CIIpaBH MOBHHEH 3aCTOCOBYBATH JaHUU
MPUHIIMII, BPAaXOBYIOUH CYJOBY IPAKTHKY €BPONEHCHKOTO CyAy 3 MpaB JOIUHH [8].
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Ha mamry nymMKy, HOpMaTHBHE 3aKpIiIJICHHS 3a3HAYEHOTO MPUHIIMNITY Ta HOTO JMHAMIYHE BUKOPHUCTAH-
HS JIWIIE TOCHJIIOIOTH PIBEHb 3aXHCTY IMPaB JIOAWHHU y MyOJNiYHO-IIPAaBOBUX BiHOCHHAaX. X04Ya iCHYE
HHU3Ka 3ayBaXKCHP AK MO0 PO3YMIHHS I[HOTO MPUHIIUITY Ta HOT0 MepeKiIany, Tak i Ioa0 no0ooBaHk MO-
CaJIoBUX 0CI0 aJIMiHICTPAaTUBHUX OpPraHiB CTOCOBHO HOTO 3aCTOCYBaHHS, CYIJi aAMiHICTPATHBHUX CYy/IiB
AKTHBHO TIOCIIYTOBYIOTBCSI HUM ITiJI 4ac BUPIMIEHHS CIOPIiB. 3 OMISYy Ha Pi3HOMAHITTS NMPaBOBIITHOCHH,
SIKI BPETYJIbOBYIOTHCS aIMiHICTPATUBHHUM IIPaBOM, HaBeIeMO KiJIbKa MPHUKIIAJIB, O YITKO JEMOHCTPY-
IOThH BIUTUB JIIOAUHOIICHTPU3MY Ha MEXaHi3M CYIOBOTO 3aXHCTY IIpaB JIOIWHU B YKpaiHi.

[MocranoBor KacariiiHoro aaminictpatuBHOro cyny BepxoBHoro Cymy Bix 03 xBiTHsA 2025 poky
y crpaBi Ne 580/4355/24 BcTaHOBJICHO MOPYIICHHSI KOHTPOIIOIOYHM OPraHoM B 0co0i L{eHTpanbHOTO
MIKpETrioHaJIbHOTO yIpaBiiHHS JlepkaBHOT CIIy)KOU 3 MUTaHb Mpalli BAMOT 3aKOHOJAaBCTBA MPO 3aCTO-
CyBaHHS aJMiHICTPAaTHBHO-TOCIIONAPCHKUX CaHKIIH y BUDIsiAl mtpady, a came — 3akony Ykpainu «IIpo
Jep>)KaBHUW PUHKOBHH HATJISA 1 KOHTPOJIb HEXapuoBOT MPOAYKIlii». B Mexax 31iiiCHEeHHS TaKOTO HATIIS LY
KOHTPOJIIOI0Y1 OpTaHU B MEKax iX TOBHOBAXECHb MPUHMAIOTh PIlIICHHS PO BXXUTTS 00MEXyBalbHUX (KO-
pUTYBaJbHUX ) 3aXO0/IiB Ta 3MIHCHIOIOTH KOHTPOJH 32 iX BUKOHAHHIM. OpraHoM KOHTPOIIO OYyII0 BUCYHYTO
BUMOTY JI0 Cy0’€KTa TOCIOAAPCHKOI NISUTbHOCTI BXXUTH TEPMIHOBUX 3aXOJ[iB Ta MPUBECTH MPOIYKIIIO Y
BIATIOBIJHICTH 710 TEXHOJOTIYHUX BUMOT. BUKOHAHHS BHMOTH 3J1HCHIOETHCS Y BCTAHOBIICHUN 3aKOHOM
CTPOK 3 00OB’SI3KOBUM TIOBITOMJICHHSIM ITPO BUKOHAHHS YW HEBUKOHAHHS BUMOTH.

Skio cy06’e€KTOM TOCIOIapIOBaHHs MPOITHOPOBAHO BUMOTY ab0 HajJaHO 1H(GOPMAIIiI0 pa3oM 3 1HIIIH-
MU TOKyMEHTaMH, sIKa € HeJOCTATHHOIO IS MiATBEPIKCHHS BUKOHAHHS BUMOTH, YU iCHYIOTh CYMHIBU
m1oJ10 i1 TOCTOBIPHOCTI, TPOBOJUTHLCS MEPEBipKa CTaHy BUKOHAHHS pilieHHs y 10-IeHHUI CTPOK. 3TiTHO
3 BUMoroio Big 26.03.2024 p. npo HaxaHHS JOKYMEHTIB, Cy0’€KTa rocnogapchkoi MisiIbHOCTI Oyiio 30-
OOB’s13aHO HAJIaTH HEOOX1JHI JOKYMEHTH Ta MaTepiaiu JUIs 3M1HCHEHHS 3aX0/IiB AePKaBHOTO HATJISTY B
tepMiH 10 13 Tox 00 xB 28.03.2024.

VYci JOKYMEHTH, OKPIM OJTHOTO MMyHKTY BUMOTH, Oyiio HagaHo 28.03.2024 p. Y 3B 3Ky 3 HENOAaHHAM
JOKYMEHTIB y MOBHOMY 00Cs31 YIOBHOBa)XEHOIO 0C000I0 CKJIaneHo akT mepeBipku. Cy0’ekT rocmopa-
pIOBaHHS TOSCHIOBAB BIJICYTHICTh JOKYMEHTIB 32 OJJHAM 13 IMyHKTIB Ti€F0 0OCTABHHOIO, III0 OpTaH Har-
TS0y TOBUHEH BIMAaraTH HaJaHHS TaKUX JOKYMEHTIB HE Y PO3IIOBCIOIKYBada, SIKUM € cy0’€KT rocroza-
pIOBaHHS, a Oe3MocepeIHb0 Y BUPOOHHUKA.

CyaoM BCTaHOBIIEHO, MO «Cy0’€KT roCIOAapchKoi MiSTIBHOCTI B JAHIIOTY IIOCTaYaHHS BiIMOBITHOL
MPOJYKIT HE BBAXKAETHCSI BHPOOHUKOM a00 0co0Or0, sIka BBEJIa MPOJYKIIO B OOIr, OCKITBKH HaJaB
iHopMaIlito epeBiIpSIOYNM OO0 MOXOKECHHS 1iel MPOAYKIlii, TOOTO BUKOHAB BUMOTH 3aKOHY, 1 MpH-
TSATHEHHSI 10T0 IO BiAIIOBINaNBHOCTI € HeoOTrpyHTOBaHUMY [9]. OTXKE, CyJOM BCTAHOBJICHO MOPYIICHHS
KOHTPOIIOI0YMM OPTraHOM BHMOT MaTepiajbHOTO Ta IPOIeCyaIbHOTO paBa, 0 MPU3BEIO 10 MOPYIICH-
HS MpaB cy0’€KTa rocroaapchbKol AiSIbHOCTI.

[MocranoBorw KacariiiHoro aaminictpatuBHoro cyny Bepxosnoro Cyay Bix 16 kBiTHsA 2025 poky
BCTaHOBJICHO, 10 (pi3nyHa 0c00a — MiANMPUEMENb OJeprkKaia JIIEeH31F0 Ha 3A1HCHEHHS roCHoaapchKOT
IiSTBHOCTI 3 TOPTiBJIi BOTHEMAJBHOI 30POE€I0 HEBIHCHKOBOTO Ipr3HadeHHs. Y ciuHi 2024 poky mpoBe-
IeHO OOCTE)KCHHSI Mara3uHy npamniBHukamMu HarionaneHoI mominii YKpaiHu, CKIIaJeHO aKT IMepeBipKH,
y AKOMY 3a(hiKCOBAHO BiJICYTHICTh OJAMHHIII MUCIUBCHKOT 30poi Ta HaJaHHSA JOCTYNY 0 KiMHATH 30epi-
raHHs 30poi CTOpoHHIN 0c00i 0e3 ykIageHHs TpynoBoro norosopy. Cy6’exta 3000B’s13aHO 3a0e3MEeUUTH
HaJeXHAU 00Nk Ta 30epiranHs 30poi it mporsrom 30 MHIB HAagaTH JUCT PO IOTOMKEHHS TPYIOBOTO
JOTOBOPY 3 yciMa JOMYIIEHUMH MpamiBHUKAMU BiIMOBITHO M0 MyHKTY 5.1 IHCTpyKIii, 3aTBepIKeHOT
Haka30oM MiHicTepcTBa BHYTPIMIHIX cupaB Ykpainu Bix 21.08.1998 p. Ne 622. Takox B aKTi mepeBipKu
3a3HaueHo, mo iHcnekTopomM CKO3 byuancekoro PYII I'VHII B KuiBchkiit o6nacTi NpuiAHITO pilleHHS
oIlevyaTaTy Ta 3aKpUTH Mara3uH 10 YCyHCHHS HEJOJIKIB.

[Mo3uBau ockapxyBaB mii HamioHanpHOI MOMimii K Taki, M0 TOPYIIYIOTh 3aKOHOJABCTBO PO 03-
BibHY cucteMy. OIHaK, SK 3a3HaYeHO y pimenHi cyny: «[loBHoBaxxenHs HanionanpHoi nominii y cdepi
JO3BITBHOI CHCTEMU PETyIIoIThCs 3akoHoM Ykpainu «IIpo HamionanpHy modmimitoy», a mepeBipka Mara-
3UHIB 3001 UM iHIIKUX 00’ €KTIB TO3BUIBHOT CHCTEMH MOXE CTOCYBATHUCS HE JHIIE Cy0’ €KTiB rOCIOAapIO-
BaHHJ, a i ((i3UYHHX 0Ci0, SIKi HE € Cy0’€eKTaMH TOCHIOAapChKOl AisuTbHOCTI. OOCTEXKEHHS 00’ €KTIB 103-
BUIBHOT CUCTEMU CIIYKOOBIsIMU oprany HamioHanbpHOI mouninii Mae Ha MeTi 3a0e3MeveHHs TPOMaIChKOT
0e3MeKH Ta JOTPUMAaHHS MPaBIII J03BIILHOI CHCTEMH, @ HE KOHTPOJIb 32 TOCHOJAPCHKOIO AisUTBHICTIO SIK
takoro. Taki 3axou He MiANaaaloTh Mij 3arajibHi npaBuia 3akoHy Ykpainu «IIpo ocHOBHI 3acanu nep-
YKABHOTO HADIIAY (KOHTPOIIIO) Y cdepi rocmogapchkoi MisIbHOCTI», 0 BU3HAYAIOTH MOPSAOK (CTPOK)
MJIaHyBaHHA MEPeBipoOK UM MifcTaBu s ix nposeaeHHs» [10].
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Bumenaseneni pimeHHs 1eMOHCTPYIOTh 3aCTOCYBaHHS CyJaMH IPHHINITY BEPXOBCHCTBA IpaBa s
BUPIIICHHSI TyOJIIYHO-TIPABOBOTO CIIOPY, SIKAW 3aXHUIIA€ K MPUBATHHUM, TaK 1 myOniuHuil inTepec. [lepma
CIpaBa CTOCYETHCSI MOPYIICHHS KOHTPOJIOIOYUM OpPraHOM IPUINCIB 3aKOHONABCTBA IIPO MPOBEACHHS
MepEeBipKH, MO 3IHCHIOE HETAaTUBHUN BIUTMB HA IPaBO 0COOM HA MPOBAKECHHS HEIO IMiAIPHEMHUITBKOT
HisnmbHOCTI. BigTak nmopyuryerbes ii mpuBaTHUE iHTepec. 3 iHIIOTO OOKY, 3aCTOCYBaHHS SIK HaIliOHAJb-
HOTO aJMIiHICTPAaTHBHOTO 3aKOHOJABCTBA, TaK 1 MPAKTHKHA CBPOIECHCHKOTO CyAy 3 TIpaB JIOAMHH MiJ] 4ac
PO3MIALY MyOIIYHO-TIPABOBOTO CIIOPY, 110 BUHUK Y cepi T03BIABHOT AIATLHOCTI, MOKIIUBE H JIJIS 3aXH1-
CTy IyOJIIYHOTO IHTEpecCy.

[puiiaarts Ha modatky 1990-x pokiB y Jlepxasi I3paine OCHOBHOTO 3aKOHY: JIOACHKA TiTHICTH 1
cBoOoga (1992 p.) [11] Ta OcHoBHOTO 3aKOHY: cBoOOona 3aitHATOCTI (1994 p.) [12] cTaso BimpaBHOO
TOYKOIO Y 3MiHI JJOKTPUHHU aJMiHICTpaTUBHOTO mpapa. Cepell i13paillbCbKUX TOCTITHUKIB Ta CyJIiB 1ei
MpOIIeC OTPUMAB Ha3By «KOHCTHUTYIIIHHA PEBOIIONIs». BilcyTHICTh €IMHOT MUCAHOT KOHCTHTYIIT, 3 O/~
HOro OOKy, mpu3Besia J0 nmocuieHHs poiii BepxoBaoro Cyny [3painto sik OCHOBHOTO Cy0’€KTa, KU
BpPIBHOBaXXy€ BUKOHABYY Ta 3aKOHOJIABUY T1JIKU BIIaJu Ta 3abe3nedye ctaje QyHKIIIOHYBaHHS CHCTEMHU
CTPUMYBaHb 1 TPOTHBAT. 3 IHIIOTO OOKY, BIICYTHICTh TOHAJI I’ ATh NECATHIITh KOHCTUTYI[IHHUX 3aKOHIB,
SIKI 3aKPITUTIOIOTH OCHOBOIIONOXKHI TIpaBa JIOJAHHY, CTBOPIOBAJIA MEPEIKOIN I peai3alii mpas i cBO-
0oj ronMHA Ha TepuTopii JlepkaBu I3pains, mpore mocuitoBaia poib Bepxosaoro Cyny.

Ha nymky b. Bpaxa, anMinicTpaTuBHe npaBo [3paiiifo 3a3Haio KiJIbKOX CYTTEBHX 3MIiH MICIs MPHU-
HHATTS Bume3a3HadyeHNX OcHOBHUX 3akoHiB. [lo-mepmre, OcHOBHI 3aKOHU HaOyNH CTaTyCy BUIIHUX BiJ-
HOCHO iHIIMX 3aKOHIB, fKi BuAaloThcsa KneceroM. IXHi HOpMM oTpuManu mepesary Haj 3BUYAHHMMH
3aKOHAMHU, a CYId OTPHUMajH MOBHOBAKEHHS BH3HABATH HEKOHCTUTYIIHHIME YH HEAIHCHUMH OyIb-sIKi
3aKOHM a00 aJIMiHICTPATUBHI aKTH, IO cylepedarh moyiokeHHssM OcHOBHUX 3akoHiB. [1o-apyre, Bi10yB-
Csl CBITOTNISTHUHN TEepexin BiJ (GOpMyNIH «IepkaBHA BiIala Ta MOBHOBAKEHHSI» IO «IpaBa Ta CBOOOIU
TMIONWHMY: AKIIO paHille ImpaBa JIOAWHU YacTO BUBOIWIHCS Yepe3 TIIyMadeHHs MOBHOBAa)KCHB BIAIM,
TO TETep caMe HAJICKHUM YHHOM 30allaHCOBaHI MpaBa JIOIMHA BU3HAYAIOTh MEXi Ta 00CsT IepikaBHOI
Bnaau. [lo-tpete, OCHOBHI 3aKOHHM HaKJIaJarOTh Ha BCi OpraHH MyOMiuHOI BIagu 000B’SI30K IMOBAXAaTH
mpaBa JIONUHH, sIKi OXOPOHSIOTECS 3aKoHOM. L{e 03Havae, mo npaBa nogunHu nepeOyBaroTh Ha «BEPIIUHI
HOPMAaTHBHOI IMipamiany, MiIMOPSAKOBYIOYH co0l BCi raixy3i npasa. [lo-ueTBepTe, Oy/ab-sSKe BTpPYyYaHHS 3
OOKy JeprkaBU MOXIJIHBE JIUIIE TOi, KOJIM BOHO IepeadadeHe 3aKOHOM, Ma€ HaJICKHY METY Ta € TPOIo-
puitinuM. Ile oOMexye cBaBiLISA BIIagu Ta BUMArae BiJ Hei OOIpYHTYBaHHs KOXKHOTO aKTa IMOPYIICHHS
npas [13, c. 609].

Konnmniii ['onosa BepxosHoro Cyay I3painto A. bapak HeoqHOpPa30BO aKIICHTYBAB yBary Ha 3MiHax,
SIKI B1IOYJTHMCS U1 OpraHiB MyOaidHOT BJIaU 100 OOMEXEHHS aJMIHICTPATUBHOIO PO3CYAY Y 3B’SI3KY
3 «KOHCTHUTYIIHHOIO pEeBOIIONicI0». JlepxkaBi 3a00pOHEHO MOPYIIyBaTH IpaBa JIIOAWHH, 1[0 TOBHHHO
PO3YMITHCS SIK HETaTUBHUU 3aXHUCT, Ta HAKJIaJeHO Ha Hei 000B’I30K HisATH AJs 3a0e31eueHHs MpaB JIk0-
IVHY — Te TTO3UTHBHUH 3axucT. [epkaBi He uiIe 3a00pOHEHO 3aBIaBaTH IIKOIU T1IHOCTI JIFOOUHH, a U
BOJIHOUYAC BOHA Mae 3axumiary ii. [Ipw 3ificHeHHI CBOiX TOBHOBAXCHb OpTaHU BIAIH TEIEp 3000B’sI3aHi
HaJlaBaTH OUIBINOI Bard 3aXHCTy NpaB JIIOAWHU. HaBiTh SKIIO 3aKOH Hagae MyONaiyHIA aaMmiHicTpamil
IIUPOKI MOBHOBAXXEHHSI, ii PIIICHHS MOXKYTh OyTH CKacoOBaHi CyJlOM K HEpO3yMHi ab0 HENpOMOpPIiiHi,
SIKIIIO BOHY ITHOPYIOTh Bary KOHCTHTYILIHHUX MpaB JOAUHU [14].

OTxe, OCHOBHI 3aKOHHU IIEPETBOPHIIN MIPpaBa JIIOAWHH 3 TEOPSTHYHUX IPUHIUIIB HA i€Bi FOPUIUIHI
HOPMH, SIKi 0OMEKYIOTh 3aKOHOIaBIY Ta BHKOHABUY BIIaAy, BUMAralO4d BiJl Iep>KaBH MOCTIHHOTO TOTPH-
MaHHs 0alaHCy Ha KOPHUCTD JTIOIUHU.

3arajgpHe aAMiHICTpaTUBHE MPaBo [3paiiio 3a CBOEIO CYTTIO € KIIPAaBOM, CTBOPEHUM CyAnsaMm» (judge-
made law) a00 «3araJlbHUM MPaBOM B 13paillbCbKOMY CTHII», 1€ CyQH Yepe3 CBOI PillleHHS 3all0OBHIOIOTH
MPOTaJIMHA B 3aKOHOAABCTBI. B IbOMY acmexkTi BapTO HABECTH NMPUKIATN KUTBKOX 3HAKOBUX pilllEeHBb
BepxoBuoro Cyny I3paimfo, siki 3aKpilMIHM MOCTYNAaTH «KOHCTUTYLIHHOT PEBOMIONI» Ta BIUIMHYIH Ha
(dbopMyBaHHS CydacHOTO aAMiHICTpaTUBHOTO mpaBa [3paimo. Cupapa «O6’enHanuii 6ank Mi3zpaxi mpotu
kooreparuBHoro cenuma Mirgane» (United Mizrahi Bank v. Migdal Cooperative Village) monsirana y
MPaBOBOMY KOH(IIKTI MiK HOBUMH €KOHOMIYHUMH HOPMaMH LIOJO BPETYIIOBAaHHS OOPTiB CITBCHKO-
TOCIONaPCHKOT0 CEKTOPY Ta KOHCTUTYLIHHUMHU MPaBaMH KPEIUTOPIB HA BIACHICTD.

Uepes rmuO0oKy €eKOHOMIYHY KpH3Y B CUTBCHKOTOCIOAApChKOMY cekTopi [3paimto Kuecer mpuitHss y
1992 poui 3aK0H HPO BPEryTIOBAHHS CIMEHHOTO CillbChKOIOCIOAAPCHKOT0 CEKTOPY. Moro HOpMu 3ampo-
BaJKyBaJld MOMIHBICTh PECTPYKTYpH3allii, pO3CTPOUYCHHS YK CKACyBaHHS OOpTiB (pepMepiB, SKi BUHH-
ki 10 1987 poky. Y 1993 poui Knecer BHiC 10 LbOr0 3aKOHY 3MiHH, IKUMH PO3MIMPUB A0 LUX HOPM
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Ha OOpry, HaKOMHYEeHi 10 KiHIg 1991 poky. Mixk IpUHHSATTAM OCHOBHOT'O 3aKOHY Ta IOIMPAaBKH JI0 HHOTO
Kuecer npuiiase OCHOBHHIA 3aKOH: JIFOJICBKA TiAHICTB i cBoOoma (Oepeserb 1992 poky), sSkuid y CT. 3
3aKpIMKB MMPaBo BiacHOCTI. Lle pimeHHs JOKOPIHHO 3MIHUJIO POJb 1 MOBHOBaXxkeHHsI BepxoBHoro Cymy
[3painto B IEKITBKOX KJIIFOUOBHUX ACIEKTaX.

3a cymaMu 3aKpimmiIocs KIIOYOBE MOBHOBAXXCHHS 3IHCHIOBATH CYIOBHH KOHTPOJIH 3a 3aKOHOIAB-
CTBOM, 1[0 Horo npoaykye KHecer. Y aHasli3oBaHOMY pillIeHHI BIEpIIE MPOTOJOIICHO TOBHOBAKECHHS
OTOJIOITYBaTH 3aKOHN KHeceTy HemificHUMH (aHYIIOBATH iX), SKIIO BOHH CyIepedaTh KOHCTHTYI[IHHAM
mpaBaMm, 3akpimieHuM B OCHOBHEX 3akoHax. lle 3aBepmnio momepenHii eram po3BUTKY KOHCTHUTYIIH-
HOTO Ta aJMIiHICTPaTHBHOTO TpaBa, BIMOBIIHO A0 sKoro KHeceT BBaXxkaBCs «BCEMOTYTHIMY» 3aKOHO/IaB-
[IeM, Y1i aKTU HE MOTJIH OyTH CKacOBaHI CY/IOM.

VY pilieHH] BHiepiiie BCTAHOBJICHO YiTKY HOPMATHBHY i€papxito, e OCHOBHI 3aKOHHU CTOSTh Ha BEp-
IIUHI SK KOHCTUTYIIHHI HOPMH, 3BUYaiiHI 3aKOHM — ITiJi HUMH, a IiI3aKOHHI aKTH — Ha HAWHIKIOMY
piBHi. e o3Havae, Mo 3BHMYAHMIA 3aKOH OiJIbIIE HE MOXKE aBTOMATHYHO 3MIHIOBATH a00 CKacOBYBaTH
nonokeHHs: OCHOBHOTO 3aKOHY, SIKIIO IIe He mependadeHo camuM OCHOBHUM 3akoHOM. Bepxosumit Cyn
nepeOpaB Ha cebe posTh TapaHTa KOHCTUTYIIMHUX IIHHOCTEH Ta MpaB JIIOJAWHH, 3aXUIIAI0YH 1X BiJ MOX-
JIMBOT'O CBaBLLIA MapiiaMeHTChKO1 OibmocTi. Cy/ cTaB BIANOBINAILHAM 33 OaaHCYBaHHS MIX BOJICIO
OLTBIIOCTI (BHPAXKEHOIO B 3aKOHAX ) Ta 3aXHUCTOM IPaB 0COOUCTOCTI (3akpiruieHnX B OCHOBHHX 3aKOHAX).

M camum moBHOBaxkeHHs BepxoBHoro Cyny [3paiinto 3MicTHIIUCS BiJl 0OTOBOPEHHS CYTO aJMiHICTpa-
THUBHOT FOPHCIUKINT Ta JUCKpElii B HAPSIMKY JUCKYpCY TpaB 1 cBoOOo JitoanHu. Ternep He aMiHICTpaTHB-
Ha BIIAJla BU3HAYAE MEXIi MpaB JIOAMHH, a KOHCTUTYIIIHI ITpaBa BU3HAYAIOTh ME)Xi TOBHOBa)KEHb BIIAIN
[15]. Came 1e pillleHHS BIAKPHIO HOBI TOPU30HTH JIJIS PO3BUTKY aJIMiHICTPATHBHOIO MpaBa. AJMiHICTpa-
THUBHE MPaBo, SAK 1 BC1 1HIIN Tay3i Mpasa, MoJYajo MmiAmopsIKOBYBaTUCH MOJIOKEeHHAM OCHOBHUX 3aKOHIB.
Le mpu3Beno 10 BUHUKHEHHS KOHIICTIIi «KOHCTHTYIIHHOTO aIMiHICTpaTHBHOTO TpaBay, e OCHOBHI 3a-
KOHH € TIPSIMUM JKEPETIOM HOPM ISl aIMIiHICTPAaTHBHOI MisSUTBHOCTI. 3MIHWIIOCS W TIyMadeHHS OKPEMHUX
MPUHIUITIB TpaBa. Hanpukita, 3aKoHHICTE y MisTIHOCTI IMyOJIiYHOT aaMiHiCcTpalil po3risgaiacs He JIUIIe
y TUTOIIMHI HAABHOCTI YH BiJICYTHOCTI TIOBHOBaXCHb, NepeI0aueHUX y BIAMOBITHOMY 3aKOHi. Takuii 3aKoH
MOoBHHEH OyB BiAmoBigaTi BuMoraM OCHOBHUX 3aKOHIB, MaTH HaJIe)KHY METY Ta OyTH IPOIOPLiHHUM.

VY cnpagi «Illxinep npotu ronoBHoOro BiiickkoBoro men3opa» (HCJ 680/88) (Schnitzer v. The Chief
Military Censor) Bepxosuuii Cyn I3paino He3aa0Bro mo npuitHATTSA ABoX OCHOBHHX 3aKOHIB CTaB Ha
3aXMCT MO3UBAYIB, SKi OCKap)KyBaju Aii BIHCHKOBOTO IIEH30PA.

[Mo3uBauamu BucTynwiIu penaktop Meip IHinep, xxypHanict Anyd ben Ta razera «Xa-Ip», ski Ha-
MaraJiucs ormyOIiKyBaTH CTATTIO 3 KPUTHKOIO TisNIBHOCTI TONINTHROTO OYLIbHHKA «Moccamy», o OB’ sI-
3yBajocs 3 #0ro MaiiOy THBOIO BiICTaBKOIO Ta IPU3HAYCHHIM HACTYITHUKA. Y CTATTi HE 3raJyBajocs iM’s
KEepiBHUKA, 1 )XOJHUM I1HIIMM YUHOM HOTO HEMOXKJIHUBO Oyio ineHTH(DiKyBaTH. [0OJOBHUM BIHCHKOBUM
eH30poM OyIIo MPUIHATO pimeHHs mpo 3ab0opoHy MyOIiKaimii OKpeMUX YacTHH cTarTi. HopMaruBHOIO
OCHOBOIO pillIeHHsS cTaju 4uHHI [locTaHoBU mpo 000poHy (Haa3Bu4yaiHuil crad) 1945 poky. PimeHHs
OOTPYHTOBYBAJOCS THM, IO KPUTHKA YUHHOTO roioBH «Moccamy» 3aIIKOIUTE 3JaTHOCTI opraHizamil
(yHKIIOHYBaTH Ta il MIXKHAPOIHHUM 3B’ sI3KaM, a pO3KpHUTTS iHQopMaIlii mpo yac 3aMiHH KepiBHHKA MOT-
JI0 IPUBEPHYTH 3alBy yBary 10 HOro ocoOM Ta MOCTABUTH IIiJ 3arpo3y Horo Ge3IeKy.

BepxoBuuit Cyn I3painto 3a10BONBHHB IIO30B Ta CKAaCyBaB 3a00pOHY LEH30pa, BCTAHOBHBINHU KiJIbKa
(dyHIaMEHTAIBHUX IPUHIUIIIB. Y OCHOBI CBOTO PIlICHHS CYAJi 3TPYITyBaIH KiJIbKa BaXKJIMBUX ACTICKTIB,
SIKI HeOOXI1JTHO BPaxOBYBaTH IpPH pO3MNIsAi momiOHuX cropaB. [lo-mepiie, 1 Oyab-SKOTO OOMEXEHHS
YPSIIOM TIpaB i CBOOOJ TIOAMHA HEOOXITHO MEePEBIPUTH PIMICHHS IMUIIXOM 3aCTOCYBaHHS TECTY «OIU3b-
ko1 10 BreBHeHOCTI» 3arpo3n (Near Certainty): ypsa He MoXe 0OMEXKYBaTH IIpaBa JIOIUHU JIUIIE TOMY,
IO iICHY€ «IIeBHA HMOBIPHICTE» a00 «TEOPETHUYHA 3arp03a» rpoMaJCbKoMy opsaky. ToOTo 3actocyBaH-
Hs LIEH3YPH MOXKIIUBE JHUIIE Y TOMY BUIAJKY, SKIIO ICHY€ iIMOBIpHICTh, OMM3bKA IO BIIEBHEHOCTI, IIOA0
3aBJaHHSA CepHO3HOI Ta TSHKKOI IIKOIU JepKkaBHil Oesmerri [16].

[o-npyre, xoua [locTtanoBu mpo 06opoHy (Ham3BUUaiHM cTaH) 1945 poky Oynu mpuUAHATI e 3a
gaciB OpUTaHCHKOTO MaHIATy, IX CIIiJl IHTePIPETyBaTH BiAIOBIIHO 10 MiHHOCTEW [3paimio sk nmemoxpa-
TUYHOI IepKaBH, e cBOOOIa IMpecH mocinae npioputetHe Micue. [lo-TpeTe, cyn miakpecauB, MO B Je-
MOKPaTHYHOMY CYCIIUIBCTBI KPHTHKA IIOCAI0OBUX 0Ci0 € HEOOXiTHOW (POPMOIO0 CTPUMYBAHb 1 IPOTHUBAT.
[TyGmivHi AebaTu 100 MPU3HAYEHHS Ha BAXJIUBI1 MMOCA I JOTIOMAralOTh YHUKHYTH HEBiMOBIAHUX TPH-
3Ha4YeHb. SIK HACHITOK, apryMEeHTH [0JIOBHOTO BifiCBKOBOTO I[EH30pa Cy[ BH3HAB HEOOIPYHTOBAHHMH.
Bin He HazaB T0Ka3iB iCHYBaHHS IMOBIPHOCTI, OJTM3bKOT 0 BIEBHEHOCTI, 010 PeabHOI KON Oe3re-
ui Bij myOnikauii KpUTUKY M iHdopmalii mpo MailbyTHIO 3MiHy KepiBHHLTBA [16].
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I3painbcbka cymoBa mpakTHKa 3a0e3neuunsa 34iHCHEeHHS epexoay Bil (opMabHOTO Meperisiny 3a-
KOHHOCTI JIi}l BIaJiy 10 TIMOOKOTO KOHCTHUTYIIHHOTO KOHTPOI0. PinmenHs cyny nmeperBopuian OCHOBHI
3aKOHM 3 JIeKJIapalliif Ha MPaKTUYHI IHCTPYMEHTH, 33 JOIMIOMOTOIO SKUX CYIX 00OMEXYIOTh K aIMiHICTpa-
THBHE CBaBULIA, TaK 1 3aKOHOJIABUY MisUTbHICTE KHecery, Ko BOHA HENMPOMOPIIHHO MOPYIIye TpaBa
monuHA. Lle ciryrye me oqHIM BaroMuM apryMEHTOM BIUTHBY HapaIuTMH JIOIWHOICHTPU3MY.

BucnoBku. OTxe, mapagurma JIIOMUHOIICHTPU3MY CIIPABIISIE ICTOTHHUHN BIUIMB Ha aJMiHICTpaTHBHE IIPaBO
y JepkaBax i3 BOEHHHMH KOH(MTIKTaMH, 110 TPUBAIOTh. ['apaHTyBaHHS MpaB 1 CBOOO JFOMUHY K HAWBUIIOT
IIHHOCTI € MPIOPUTETHUM 3aBIAHHSIM JUIsl OPTaHiB IMyONiYHOI BIIaH, O 3yMOBIIIOE 3MIHH Y BiAIMOBIIHUX
IHCTHTYTax aaMiHICTpaTHBHOTO NipaBa. He3Bakaroun Ha BiIMiHHI ICTOPHYHI Ta COlliabHI epeayMoBH (Hop-
MYyBaHHS aJMiHICTPaTUBHOTO TipaBa B YkpaiHi Ta J{eprkani [3painb, y KoXKHIH 13 HUX HassBHI BiIMOBIIHI KOH-
CTUTYILIIMHO-TIPABOBI Ta aIMIHICTPATHBHO-IIPABOBI OCHOBH JIJIs 3a0€3MEeUCHHS TPaB 1 CBOOOT JTFOMHH.

B Hamiii mepxaBi akTHBHA (pa3a MoJepHi3alii agMiHICTPAaTHBHOTO 3aKOHOJABCTBA ITijl BILUIUBOM
JIOAUHOIICHTPU3MY po3movanacs 3 npuiHATTIM KoHctutynii Ykpainu, Konnemnmii aaMiHicTpaTHBHOT
pedopMu Ta MOCTYNMOBOTO OHOBJICHHS 3aKOHOJIABCTBA ITiJ BIUIMBOM €BPOIHTETPAILIfHOTO MpOIECy Ta
TPUBAKOUYOT POCIHICHKO-YKPATHCHKOT BiiiHU. 3pocia poiib BepxopHoro Cyny sik BUIOTO CYJ0BOIO OpraHy,
SIKAW 31ACHIOE PO3MIISA MyOJidHO-TIPABOBUX CIIOPIB 32 YYACTi JIFOJUHU Ta OPTaHiB MyOJivyHOT BIaIH.
CynoBa mpakTHKa GOpMy€eThCS, 30KpeMa, IIiJI BIDIMBOM PillIeHb €BPONEHCHKOTO CyAy 3 IpaB JTIOAWHU,
0 € HEeBiJl’€MHOIO CKJIQJIOBOIO JIJIT KOPEKTHOTO 3aCTOCYBAaHHS MPUHIMITIB MpaBa IiJ 4ac BUPIIICHHS
CKJIAJTHAX MyOI1YHO-IPABOBHX CITOPIB.

IcToTHMIT BITMB JIFOMUHOIIEHTPU3MY B Jlepskari [3painb BimOyBcs micist NpuHHATTA 1BOX OCHOBHHX
3aKOHIB, AKi KapJUHAILHO 3MIHHIIA aMiHICTpaTHBHE PaBo. BU3HAHHS MIOACHKOI T1IHOCTI Ta CBOOOIH,
a TAKOX IpaBa Ha CBOOOAY 3aiHATTSA MpodeciHHO MisIIBHICTIO CHOPMYBaIHM cydacHE aJMiHICTpAaTHBHE
npaBo i3painecekoi nepxkasu. IIpoTe Taki 3MiHHM BinOymmcs He Bimpasy. IM mepemayBamo YMHHE 3aKO-
HOJIAaBCTBO, SIK€ ICTOPUYHO 3’SBHIIOCS MiJ BIUIMBOM MaHIATHOTO IpaBa, CYJOBHUX PIlIE€Hb Ta aKTHBHOI
HIismbHOCTI cyaaiB BepxosHoro Cyny [3painto. BiacyTHicTs equHoil mucanoi KoHcTuTy1ii nmpussena 1o
HEOOXITHOCTI 3aKpilJICHHS OCHOBHUX MpaB 1 cBOOOJ JIFOAWHU Ha PiBHI okpeMuX OCHOBHUX 3aKOHIB.
BiaToai aisnpHICTh MyOJIIYHOT agMiHICTpaIlii Mae 3MIHCHIOBATHCS HE JIUIIC 3 ypaxXyBaHHSAM IOJIOKCHB
3aKOHY: KOKCH TaKUil HOpMaTHBHUI akT Mae€ BiamoBinaTn OCHOBHUM 3aKOHaM Ta HE MOPYITyBaTH 3aKpi-
IJICHI B HUX MpaBa i CBOOOIH.
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