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JNEJIKTHA BIIIOBIIAJILHICTh BAPOBHUKIB TOBAPIB
BIJIOBITHO 10 YACTKH HA PUHKY
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Y 3B’S3Ky 3 HayKOBO-TEXHIYHMM PO3BUTKOM 1 30UIBIICHHSIM OOCSTIB BUPOO-
HUIITBA B TETEPIIIHINA Yac YUMpa3 CEpPHO3HIII BUKIUKH TOPOKye (PeHOMEH BiATO-
BITAJIBHOCTI 3a IIKOAY, 3aBJaHy JeheKTOM y MPOayKIIii (30KpemMa, poOOTH 1 TIOCIYT),
Tak 3BaHa product liability, 0cOOJMBO B CHUTYyaIlisIX 3aBJaHHS IIKOAM 3HAYHIM KiJib-
KOCTI TOTEPHUIMX 3aMIHIOBAaHMMH (OIHOPIAHMMH) TOBapaMH, IO BUITYCKAIOTHCS
pi3HEMH BUpoOHUKaMHu (mass products torts).

AKTyami3ytouu MUTaHHS 1010 MOXIIMBOCTI PEAIbHOTO 3aXUCTY TpaB CIIOKUBA-
YiB, sKi TOB’sI3aH1 BU3HAUEHHSM TMOHATTSA Je()EKTHOI MPOIYKINi, IMIJACTaB IUBUILHO-
MPaBOBOi BIJIMOBIAAJIBHOCTI 3a TakKy IIKOAY, a TaKOX IIOJI0 0OCATYy Ta pO3MIpy
BIJINOBIJIAJILHOCTI MpojaBilsd i BUpoOHuKa, O. FO. /IluMiHChbKa KOHCTATye: «OCKUIbKU
PO3BUTOK MAaCOBOTO BHIOTOBJICHHSI PI3HOMAHITHOI MPOIYKLII CYIPOBOIKYETHCS
CTPIMKHM 3POCTAHHIM PU3UKY IIIKOJIH, 3aBIAHOI CITIOKUBAYY B PE3YAbTaTi MPUI0aHHS
MPOJIYKIIii, sIka HE BOJIOAIE HEOOXITHUMHU CIOKMBUMMH BIIACTUBOCTAMHU a00 HaBITh
3aB/la€ IMIKOAM BJIACHE CIOXKMBady YM MOTO MaiiHy, 3HAUHO 30UIbIIMIACH KUJIBKICTh
BHUIMAJKIB CIPUIMHEHHS IIKO/IH, 3aBIaHo0i AedexToM y mpoxykimii» [1, ¢. 61].

KoxHoro pasy, komu HAEThCS MPO BIAIMIKOMYBAHHS MaTepiasibHOI IIKOAU, Y
TOMY 4YHCIl W TIPO BIIIMIKOAYBAHHS IITKOAW, 3aBAaHOI Je(PEKTOM Yy IPOMYKIIi,
aKTyaJlI3y€ThCS TAKOXK 1 TUTAHHS MPO BCTAHOBJIEHHS IOPUIUYHO JOCTATHHO BAaroMoi
MPUYMHHOI 3yMOBJICHOCTI 3aBJaHUX MOTEPIIOMY BTpAT NMEBHUMHU JIAMH (O€3/15ITb-
HICTIO) JETIKBEHTA. AJKe 3aBISKH 1CHYBaHHIO MPUYUHHO-HACIIAKOBOTO 3B’SI3KY MiXk
MPOTUIIPABHUM BUYMHKOM 1 3aBJAHOIO IIKOJOK0 BUPINIYETHCS MUTAHHS MPO CIpPABEl-
TUBICTh (y Cy0’€KTHOMY 1 KUIBKICHOMY BUMIpax OCTaHHbO1) MailHOBOTO CTSTHEHHSI,
0 TIOKJIANa€Thess Ha 3000B’s3aHy o0coOy. [Ipum 1mboMy acmekT ChpaBemiuBOl
BIIMOBIATLHOCTI MPOSBIISIETHCS B TOMY, L0 3aBASKH BCTAHOBJICHHIO NIMCHUX TPHU-
YUH BUHUKHCHHS KOHKPETHUX HETaTUBHUX HACJIAKIB: a) BU3HAYAETHCS MTPABOIIOPYIII-
HUK, SIKUM 3aBJaB IIKOMY; 0) YHEMOXJIIMBIIOETHCS MOKIaaHHs Ha OOpKHUKA BIJIO-
BIIAJILHOCTI 3a Aii 1HIIOT 0coOOM a00 HEmpaBWUJILHY IMOBEIIHKY CaMOTO KpEauTopa.
BoaHowac kinbKiCHHI BUMIp TapaHTOBAaHOI MPUYWHHO-HACIIIKOBUM 3B’SI3KOM CIIpa-
BE/UTMBOCTI BU3HAYAETHCS THM, III0 3aBSKH I1ii1 YMOBI IIMBUIBHOI BiJIMOBIAILHOCTI
BCTAHOBITIOETHCA O€3MOCEPEIHBO 1 00CAT 3aBIaHUX TIIMH MPABOMOPYITHUKA BTPAT,
10, CBOEIO YEProl0, HAMPSIMY KOPETIOE€ 3 PO3MIPOM MPHUCYIKYBAHOI IMOTEPILIOMY
KommeHcarii [2, c. 117].
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3 ypaxyBaHHSM PO3MOAUTHPHOTO XapaKTepy NPUHIUIYY CIPABEIJIUBOCTI B
IUBLIHLHO-TIPABOBIN JIITEpaTypl OOTpPyHTOBAaHWN BHCHOBOK, IO Hayajia CIpaBeiJIH-
BOCT1 JUKTYIOTh HEOOXITHICTh IOJOJAHHS «IHAMBITYai30BaHOI» MPUYMHHOCTI M
3YMOBIIOIOTh BUHUKHEHHSI (DEHOMEHY JEiHAMBIIyaTi30BaHOi BIAMOBIAAIBHOCTI, JI€
M1JICTaBOIO 11 MOKJIaAaHHs Oy/ie pakT CTBOPEHHS 3arpo3u 3aBJaHHs IIKOJU, 30KpeMa,
BHACJIJIOK BUITYCKY B 00OPOT, MOPS/ 3 IHIIUMH 0coOaMu TOBapiB, 37aTHUX 3aBJaTH
HIKOAY HEBH3HAU€HOMY Koily oci0. [loTepninuii y bOMy BUIIAAKY TOBUHEH 3aMICTh
3BHYANHOI «IHIUBIIYyaTi30BaHO» MPUYMHHOCTI JOBECTH HAsBHICTH TPYIOBOI MpH-
YUHHOCTI, TOOTO MOXKJIMBOCTI 3aBHaHHS IIKOAW KHUM-HEOyIh 13 TPYHH MOTCHIIHHUX
JIETIKBEHTIB, SKi 3MIMCHIOIOTH OJHAKOBY MisUTBHICTBH 13 BBEACHHS B 00OPOT MIKij-
JUBUX TOBApiB (poOIT, MOCIYT).

[{ikaBuM € TpHUKIa] KOJEKTUBI3Alli BIAMOBIJATBHOCTI W CIPaBEITMBOTO
PO3MOALTY BIAIIKOAYBAaHHS HIKOAU MOTEPHIUIOMY MK BCiMa YYaCHUKAMHU IIK1JJTUBOT
JisTbHOCTI y pimienHi cnpasu «Sindell v. Albot Laboratories» (1980 p.). BignosigHo
JI0 CIIPaBH, 3/I0POB 0 MOTEPILIOi OyI0 3aBIaHO HIKOY Y 3B’A3KY 3 THUM, IO ii MaTH,
OyIyuu BariTHOO, MpuiiMaia TaONeTKH, Kl MicTUiIM pedoBuHy DES i BusBuInCS
IIKIJTMBUMU JU1s eMOpioHa. [lo30B OyB momganuii kiibkoM kommaHisM (6au3sko 300
Gbipm), sIKi BUITyCKaJIM TperapaTH, 1110 MICTUIIM Taky pedoBuHy. [loteprina Oyna He B
CTaHl JIOBECTH, Mpernaparyd SIKOro KOHKPETHOTO BHPOOHHMKA MpuiiMasia ii MaTH 3a
OaraTo pokiB J0 MOJaHHS MM030BY. B 111ii cripaBi He OylI0 OKa31B 1HIUBIIya1130BaHOL
IPUYUHHOCTI A1 KOHKPETHOTO JENIKBEHTA, 110 3yMOBMJIM HECHPUSTIMBI HACTIAKA
JUIsl TOTepnioi. IMOBIpHO, cepen BIANOBIAAY1B, yKa3aHUX B M030B1, OyB BIACYTHIN 1
oe3nocepenHiil 3aBnaBay mwkoau. OnHak BepxoBuwmii cyn mrary KamigopHis BHHIC
pimeHHs Ha KopucTh motepmiyoi. Cyn 3a3Ha4MB: BiAMOBIZa4i B CYKYITHOCTI TPE-
CTaBJSUTM 3HAYHY YacTKy PHUHKY, 1 MOXHaA Oyj0 Mpe3ymMyBaTH, IO IIKIIITHBUN
npenapar Mir OyTd BUPOOJICHHWH OMHHMM 13 HHX, 1 SKIIO BiJIIOBIIa4i BHSBISITHCS
HE3/IaTHUMU CIPOCTYBATH 1I€ MPUIYIICHHS, KOKEH 13 HUX MOXKE OyTH MPUTATHEHUHN
70 BIAMOBITATBHOCTI 3a IIKOAY, 3aBJaHy 30POB’I0 MOTEPHIOr0, B MPOIEHTHOMY
CIIBBIIHOIIEHHI, SIKE CKJIa/Ia€ YaCTKy KOXKHOTO BIJIMOBi/Ia4a HA PUHKY I[LOTO Tpera-
pary. B pesynbrari cyn mraty Kanidopnis chopmynntoBaB MoJeinb BiAMOBIIAIBHOCTI
mpornopiiiitHo yactil puHKy (market-share liability).

ITo cyTi, BiAMOBIAANBHICTh MOKJIAIAE€THCS HE 32 KOHKPETHE 3aBJaHHS IIKOIH
MOTEPIJIOMY, a 3a caM (haKT BUIYCKYy B 00OpOT HEOE3MEeYHOTo TOBapy, 34aTHOTO
3aBAaTH MIKOAY. BiAMOBIJAIbHICTE BIJMOBIAHO JI0 YaCTKU HA PUHKY SIBJIISE€ COOOIO
BIJIOBIJIAJILHICTD 3a CTBOPEHHSI PUHKY, 1 BIJIIKOAYBaHHS BCTAHOBIIIOETHCS MPOIOP-
HIAHO MAarHiTy[l Takoro pu3HKy. BiAMoBifHO, po3mIssHyTa BIAMOBIJAIBHICTH SIBJISIE
co0010 (hopmMy IPOMOPIIHHOT BIAMIOBIAIBHOCTI, III0 0a3y€ThCSl HA CTBOPEHH1 PU3UKY
3aBJIaHHS IIKOU TTOTEPITiJIOMY.

Takuii mpenieeHT He XapakTepHuW st KpaiH €Bponeiicbkoro Corosy, sKi
kepytotbes JupexktuBoto 85/374/€EC «lIpo HabmukeHHs 3aKOHIB, MOCTAHOB Ta
aJIMIHICTPaTUBHUX TIOJIOKCHD JIEP)KaB-WICHIB IO/I0 BIAMOBIAAIBHOCTI 32 HESIKICHY
MPOAYKITito». 3riIHO 31 cTarTeto 7 i€l JupexkTrBu BUPOOHUK HE HECE BIAMOBIAIb-
HICTh, SKIO BIH JIOBEJE, IO CTaH HAyKOBO-TEXHIYHOI JYMKH Ha 4Yac 3aIyCKy
OPOAYKIli B OOIr HE MO3BOJISIB BUSBUTH HASBHICTh HENOMIKY. A BIAMOBITHO 0
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crarti 11 JlupexkTHBU Jep>KaBU-WIEHU TMOBUHHI BCTAHOBUTH Yy HAI[lOHAJHLHOMY
3aKOHOJABCTBI, 11O IpaBa, SKI HAIAIOThCA MOTEPHiIiA 0co0i1 miero JUpeKTuBoLo,
BUUEPITYIOThCS dyepe3 10 pokiB 3 JHS, KOJM BHPOOHHUKOM OYJIO 3ammyIieHo B 00Ir
JaHy TPOAYKI[iI0, M0 COpUYMHUIIA 30MTKH, SKIIO 3a IIed yac morepmiia ocoda He
po3mouana CyJloBe MepeciilyBaHHs MPOTU BUpoOHMKA [3].

Tomy sIKIIIO ITKOJIa MPOAYKINi CTaHE SBHOI OUTBIN HiX depe3 10 pokiB micis
3aMyCcKy MPOAYKTY, TO BUPOOHHMK BIAMOBIAAILHOCTI He Hece. KpiM 11boro BUpOOHUK
MOXKE TOBOAMTH, IO BHUSIBUTH HEHOJIK HE MIr Yy 3B’SI3KY 3 HEIOCTaTHIM pPiBHEM
HAyKOBO-TEXHIYHOI JyMKH. DAaKTUYHO BiJMOBIAANBHICTH 32 30UTKH Y TaKUX BUMA-
Kax MepeKIaaeThCsl MOBHICTIO HA CIIOXKMBAYa.

B JlupekTuBi € 1 esKi BUHSITKHA BCTAHOBJICHI B CTaTTi 15, 3rigHO sIKOi KOXKHA
JiepKaBa-uJeH MOXE BCTAHOBHUTHU MOJOXKEHHS Yy CBOEMY 3aKOHOJABCTBI, 33 SIKUM
BUPOOHUK HECEe BIJMOBINAIBHICTh HABITh KOJIW HANaCThAOKA3M, IO CTAH HAYKOBO-
TEXHIYHOI JYMKHU Ha 4Yac 3ammycKy MPOAYKIlii B 00Ir HE JI03BOJISB BUSBUTH HAsBHICTh
HeoIKy [3].

Ha ocHoBi ykazanoi mo3uiii copMoOBaHa MOJENb BiAMOBIIATBLHOCTI BiJIO-
BIJTHO JIO YaCTKH Ha PUHKY, SBJIsSI€ COOOI0 COIliai30BaHy JCIKTHY BiANOBIIAIbHICTD,
0 HacTae 3a caM (akT BUITYCKY IIKIJUIMBOTO TOBapy B OOOpOT 1 CHPsIMOBaHYy Ha
HaJaHHS CIPABEJIMBOI KOMIICHCAIlli MOTEPIUIMM y CUTYaIlIsX, IO HE JO3BOJISIIOThH
YCTAaHOBUTH 1HAMBIAYaTi30BaHy MPUYUHHICTh y [iIX KOHKPETHOTO JEIKBEHTA.
OTxe, KOOKHOMY BO3JA€THCS 3a CTBOPEHHS 3arpO3HM HE3aJeXHO BiJ TOro, OyB BiH
Oe3mocepeHiM 3aBJaBaueM IIKOM YH Hi MPONOPLIAHO MArHiTy/l TAKOTO PU3HKY.

Taka (popma BiANOBIAAIBHOCTI MOMIa OM OyTH aKTyaJbHOKO JUIsl BUPOOHHKIB
XIMIYHOI Ta (papMaleBTUYHOI raiay3i. AJKe Halpukial, BUPOOHUKH arpoXiMI4HOi
MPOAYKIIi YaCTO BUKOPUCTOBYIOTH OHAKOBI /104l PEYOBHHHM, SIKI MOXYTh HAHECTH
IIKOAY AK BHUPOOHHUKY CLIBCHKOTOCIONAPCHKOI MPOAYKLII TaK 1 CHOXKHMBAa4y TaKOl
npoaykiii. I moTiM BaXXKO JOBECTH, KWW camMe BHPOOHHUK TICCTHUIIMIIB BHHEH B
HAHECEHHI IIKOIW, TOMY B TaKMX Taly3sX Oyao OW NOIIJILHO 3aCTOCYBaTH MOJEIb
BIJINMOBIIaJILHOCTI TPOTOPIIiitHO yacTiil puHKY (market-share liability).

B Takux cuTyamisx MOXHa PO3NISHYTH 1 BIANOBINANBHICTH JEp)KaBH, sKa
ceprudikye JiKapchki 3aco0u, M0OpHBa, MECTULUIN Ta IHIINY MOAIOHY MPOMYKIIIO.
AJKe HajgarouM J03BUT HA BUITYCK Ta PO3MOBCIOHKEHHS TAaKO1 MPOYKIi, JeprKaBa
rapanrye ii 0e3neKy Ta sIKIiCTb.
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